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EFFECTIVE STRATEGIES FOR PREVENTING 
HEALTH CARE FRAUD 


WEDNESDAY, OCTOBER 28, 2009 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 10:03 a.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Patrick J. Leahy, 
Chairman of the Committee, presiding. 

Present: Senators Leahy, Cardin, Klobuchar, Kaufman, Specter, 
Franken, Sessions, Hatch, Grassley, and Cornyn. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. 

SENATOR FROM THE STATE OF VERMONT 

Chairman Leahy. Good morning. Today the Committee will 
refocus on the problem of health care fraud. I think we all know 
we are engaged in a great national debate about health care re- 
form. I would hope that those who, like myself, are in favor of the 
public option or those who feel that they should oppose the Presi- 
dent on health care, whatever thing, I would hope both sides would 
agree on one issue: that health care fraud is an enormous problem 
and is something that cannot be tolerated. Whether it is Federal 
dollars or private dollars, fraud is draining billions and billions 
away from providing effective health care. We have to work to- 
gether to ensure that we have tough and effective measures in 
place to prevent health care fraud and provide accountability. 

I am pleased that we have with us today Deputy Secretary Bill 
Corr from the Department of Health and Human Services and As- 
sistant Attorney General Tony West from the Department of Jus- 
tice. Both are distinguished public servants; both are heavily en- 
gaged in the Government’s efforts to combat health care fraud. We 
know health care fraud is wrong. It is insidious. It not only pushes 
up our health care costs and wastes taxpayer money, but also puts 
lives in danger. 

As health care reform moves through the Senate, I want to make 
sure we do all we can to tackle the fraud that could undermine ef- 
forts to reduce the skyrocketing costs of health care. 

The scale of health care fraud in America today is staggering. Ac- 
cording to conservative estimates, about 3 percent of the funds 
spent on health care are lost to fraud; that is more than $60 billion 
dollars a year. In the Medicare program alone, the General Ac- 
counting Office estimates that more than $10 billion was lost to 
fraud last year. 

( 1 ) 
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And there are specific incidents that illustrate the problem even 
more clearly than these astronomical numbers. In April, Quest 
Diagnostics settled a $300 million lawsuit filed by California busi- 
nessman and biochemist Thomas Cantor. Quest continued to sell a 
certain kind of medical test kit from 2000 to 2006 despite com- 
plaints of inaccurate results. Now, the tests put the health of hun- 
dreds of thousands of dialysis patients at risk. Even though it was 
putting them at risk, the company continued to sell it. They were 
making a lot of money. The fact that people may die or have their 
health seriously injured did not bother them. They just made 
money. And the settlement covers claims that the bad tests led to 
unnecessary surgeries and overtreatment which risked causing 
deadly diseases. 

Just last month, the Department of Justice settled a case against 
Pfizer for $2.3 billion, including more than $1 billion in recovered 
losses — the largest health care fraud settlement in the Depart- 
ment’s history. Pfizer had promoted drugs for uses and at dosages 
that the Food and Drug Administration specifically declined to ap- 
prove for safety reasons. Pfizer made a lot of money, but they 
placed millions of Americans at risk for serious health problems in- 
cluding heart attack, stroke, and pulmonary embolism. 

That case was exposed by a whistleblower, and several whistle- 
blowers who have come forward to expose outrageous instances of 
fraud are here today. 

Incidentally, I want to applaud Senator Grassley who has 
worked so hard in bipartisan efforts on whistleblowers over the 
years. I have been pleased to join him in those. 

Bruce Boice, a former sales representative for the pharmaceutical 
company Cephalon, blew the whistle at great cost to his career and 
livelihood on a similar scheme of marketing drugs for purposes for 
which they were not approved on which Cephalon made money. He 
helped the Government recover $425 million. Chuck Bates and 
Craig Patrick, two former employees of the medical device company 
Kyphon, are also here today. They blew the whistle on a practice 
aimed at inflating the bills sent to Medicare for a surgical proce- 
dure and helped the Government recover $86 million. 

To stop the drain on our health care system caused by these 
types of fraud, we must make anti-fraud enforcement stronger and 
more effective. A lot has been done, but more can be done. 

Much attention has been devoted to fraud in the Medicare and 
Medicaid programs. This fraud is significant. It undermines tax- 
payers, doctors and patients, and we have to do everything we can 
to stop it. But it is important to remember that health care fraud 
does not occur solely in the public sector. Private health insurers 
also see billions of dollars in fraud. That fraud is often harder for 
the Government to track. Private companies have less incentive to 
report it, but it is a grave problem that we need to address. 

I am heartened by the significant and impressive steps the ad- 
ministration has taken to step up health care fraud prevention and 
enforcement. I am also pleased with the real progress represented 
by the anti-fraud provisions of the Finance and HELP Committee 
bills. I was glad to contribute to those efforts. But we have to make 
sure we are all working on that. I have been working closely with 
Senator Kaufman and Senator Specter and others to develop im- 
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portant additional anti-fraud measures. We will be introducing a 
bill soon that we hope will add to the already impressive anti-fraud 
efforts we are seeing this year. 

We all agree that reducing the cost of health care for American 
citizens is a critical goal of health care reform. I hope we can find 
a way and a consensus in this area. We will hear the efforts of the 
Justice Department and the Department of Health and Human 
Services, and I think we are going to see what we can do in Con- 
gress to make sure that we help. One thing to unite all of us, we 
should be against crime, and fraud in the medical areas is crime. 

Senator Sessions. 

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM 
THE STATE OF ALABAMA 

Senator Sessions. Thank you. I would sincerely say that I appre- 
ciate what you are doing here today because I think it has poten- 
tial to help us combat fraud. 

We have a plan before us to massively increase the Federal in- 
volvement in health care. In 2007, we spent nearly $2.3 trillion on 
health care. According to the Centers for Medicare & Medicaid 
Services, by the year 2016 health care spending will reach $4.3 tril- 
lion, or 19 percent of gross domestic product. Medicare and Med- 
icaid are considered one of the largest purchasers of health care 
really worldwide. In fact, over 13 percent of the Federal budget is 
allocated to Medicare alone. No wonder health care fraud is viewed 
as a lucrative business for criminals. Wasn’t it Willie Sutton — they 
said, “Why do you rob banks?” And he said, “That is where the 
money is.” And there is certainly a lot in health care. Estimates 
place the fraud from 3 to 10 percent of total health care costs. 

When I was United States Attorney, we formed a medical care 
fraud task force, and I believe the estimates then were as high as 
10 percent fraud. When you consider how much money is being 
spent, if you could reduce that in any significant way, it could be 
some of the biggest savings we could ever achieve in health care 
in America. 

I would cite this cautionary fact. Periodically, Federal officials 
and others launch efforts against Medicare fraud, and I see the 
numbers still are a 3- to 10-percent rate out there, so it would sug- 
gest that we maybe have not been as effective as we should be, 
gentlemen, and hopefully we can talk about that. 

A study conducted by George Washington University Medical 
Center pointed out that fraud cost Americans approximately $220 
billion in 2007 alone. Other numbers are not that high, but that 
is a dramatic figure. And I am sure they had some basis for mak- 
ing that estimate. 

CBS’ “60 Minutes,” I have already had a lot of calls over the 
show that aired Sunday night about some of the fraud in South 
Florida and other problems. They attributed $60 billion in cost to 
American taxpayers for Medicare fraud alone. 

And I agree with you, Mr. Chairman, that whistleblowers can be 
a critical part of discovering frauds that may be of a massive na- 
ture, and I know you and Senator Grassley have really advocated 
this, and others have, and I think it is a legitimate part of our en- 
forcement effort. 
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According to the FBI, defrauding Medicare is simple. A criminal 
simply has to “rent a cheap storefront office, find or create a front 
man to get an occupational license, bribe a doctor or forge a pre- 
scription pad, and obtain the names and ID numbers of legitimate 
Medicare patients.” That is a statement that may be oversim- 
plified, but it is, in fact, happening today, as we know. 

Given the massive number of claims and the Government’s in- 
ability to monitor these claims. Medicare has basically evolved into 
a pay-and-chase system — pay the claim and then later look to 
chase down the improper payments. For some companies, that may 
work. For others who are fly by-night, it does not. If Government 
has difficulty combating fraud in the current program, we know 
that if we expand those programs, it will be even greater. 

So I look forward to working with you. I believe the private sec- 
tor has an interest in containing this fraud also, that partnerships 
can be reached, and that is what we tried to achieve between the 
various Federal agencies on a collaborative basis along with private 
insurers and others who are taking losses, too. And they have com- 
puter programs and other ways to identify red flags, identify areas 
where claims exceed rationality or are disproportionate in others, 
and those can be the basis for commencing investigations. 

I would like to see how you are doing on that. I think we need 
to do better, and thank you, Mr. Chairman. 

Chairman Leahy. Thank you very much. 

Our first witness is William Corr. He is the Deputy Secretary of 
the Department of Health and Human Services. He was confirmed 
unanimously by the Senate on May 6th. Before joining the Depart- 
ment, Mr. Corr served as Executive Director of the Campaign for 
Tobacco-Free Kids. He has also spent significant time working on 
Capitol Hill, most recently as chief counsel and policy director for 
Senator Tom Daschle, previously in senior positions with Senator 
Howard Metzenbaum, Congressman Henry Waxman, and others. 
He has had prior experience at the Department of Health and 
Human Services where he served as chief of staff to Secretary 
Donna Shalala and before that as Deputy Assistant Secretary for 
Health as counselor to the Secretary. He received his under- 
graduate degree from the University of Virginia and his law degree 
from Vanderbilt University School of Law. And, of course, Mr. Corr 
is known to many of us. Many of us, myself included, have known 
him for years. 

We are delighted to have you here. 

STATEMENT OF BILL CORR, DEPUTY SECRETARY, U.S. 

DEPARTMENT OF HEALTH AND HUMAN SERVICES 

Mr. Cork. Thank you. Chairman Leahy, for those gracious re- 
marks, Senator Sessions and Members of the Committee. Thank 
you for the opportunity to testify today about the joint DOJ-HHS 
Task Force on Health Care Fraud and, in particular. Project 
HEAT, which was created by Secretary Sebelius and Attorney Gen- 
eral Holder on May 20 . 

The President’s creation of a Cabinet-level task force dem- 
onstrates his commitment to addressing fraud in our Federal 
health care programs. Our joint efforts have sped up prosecutions 
and increased recovery of funds lost to fraud. 
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As has been noted by both the Chairman and the Ranking Sen- 
ator, health care fraud is a very serious challenge to the integrity 
of our Medicare and Medicaid programs. Our response to it needs 
to be strong and aggressive, and it will be, because we are in a bet- 
ter position today than ever before to fight health care fraud. 

The collaboration between our two Departments has resulted in 
the use of new methods of data analysis that allows us to learn the 
profiles of criminals entering the programs, including the regions 
of the country where they are most prevalent and the types of pay- 
ments that are most vulnerable to fraud. Using this new informa- 
tion, our strike forces are more effective, and we can pursue policy 
changes and develop innovative methods of preventing fraud. 

For example, when the strike force in Miami focused on fraudu- 
lent claims for durable medical equipment and the Centers for 
Medicare & Medicaid Services instituted more rigorous reviews of 
claims and providers, the result was an over 60-percent reduction 
in DME claims in South Florida. That represents a decrease in 
claims of almost $2 billion in 1 year alone. 

Fraud and abuse is not limited to Federal health insurance pro- 
grams, as has been noted. Health care fraud is a national problem 
requiring collaboration among public and private health organiza- 
tions. Our colleagues at DOJ tell us that they see the same fraud 
schemes in the private sector that we are seeing in Medicare and 
Medicaid. Criminals who commit health care fraud are becoming 
more sophisticated and are often parts of organized crime enter- 
prises. 

The best efforts of the public and private sectors will be required 
to substantially reduce health care fraud. Therefore, our joint 
Health Care Task Force is planning and will soon convene a na- 
tional summit on health care fraud. We plan to invite participants 
from every affected group, including private insurers, beneficiaries, 
law enforcement, and providers. The summit will bring fresh ideas 
and collaborations that we believe will result in more effective 
methods of preventing, detecting, and prosecuting fraud. 

The collaboration between our Departments is primarily funded 
through the Health Care Fraud and Abuse Control Program, 
known as HCFAC. Since its inception, HCFAC-funded activities 
have resulted in the return of over $13 billion to the Medicare 
Trust Fund. The investigative and prosecutorial activities per- 
formed by the HHS Office of Inspector General and the Depart- 
ment of Justice with HCFAC resources have returned well over 
dollar per dollar for all the expenses, as high as $8 to $1 for every 
investment in 2008 alone. 

The success of the HCFAC program would not have occurred 
without the outstanding efforts of the HHS Office of the Inspector 
General, which has provided essential investigative and auditing 
services, and the work of the Department of Justice with its pros- 
ecutors. 

Experts agree that the most effective way to eliminate fraud is 
to stop it before it starts. Some of the most important work of the 
HEAT task force and its partners is focused on enhancing the 
fraud prevention programs in Medicare and Medicaid. 

Our focus on durable medical equipment is an example. DME 
fraud appears to be the most prevalent type of criminal activity in 


VerDate Nov 24 2008 


10:09 Jan 13, 2011 Jkt063193 PO 00000 Frm 00009 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\63186.TXT SJUD1 PsN: CMORC 



6 


Medicare and Medicaid, particularly in hot spots like South Flor- 
ida. Using authorities provided by Congress, we are requiring DME 
providers to post surety bonds; be certified by nationally recognized 
accreditation organizations, which includes onsite review of the 
supplier; and submit to new rigorous competitive bidding processes. 
This unprecedented level of pre-enrollment screening will be com- 
plemented by onsite inspections of new providers and greater scru- 
tiny of suspicious claims. DME is the first step in our strategy to 
add more rigor to the fraud prevention efforts across the board. 

CMS is instituting other prevention measures as well. Eor the 
first time in Medicare’s history, by year’s end CMS will bring all 
Medicare claims data together into one centralized data repository. 
CMS, the Inspector General, and the Department of Justice strike 
forces will be able to use sophisticated new technology to review 
claims data for aberrations anyplace across the country. 

In summary. Chairman Leahy, we are adding resources to exist- 
ing programs and evaluating funding needs for the future. We are 
coordinating efforts across the Government, led by the joint DOJ- 
HHS HEAT task force, with great initial success. HHS is building 
new prevention programs to stop fraud before it happens and using 
new analytical techniques to identify and then strike against indi- 
viduals and criminal organizations that have targeted Medicare 
and Medicaid. 

While this task ahead of us is enormous, the commitment is very 
strong, and with the continued support of the President, this Com- 
mittee, and the entire Congress, and joining forces with the private 
sector, we can continue our success in the war against health care 
fraud. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Corr appears as a submission for 
the record.] 

Chairman Leahy. Thank you very much, Mr. Corr. What I am 
going to do is have you both testify and then we will open it to 
questions. 

Tony West is the Assistant Attorney General for the Civil Divi- 
sion in the Department of Justice. He was confirmed to that posi- 
tion on April 20th. But prior to his time in the Civil Division, Mr. 
West worked as a partner at Morrison & Foerster, LLP, where he 
represented individuals and companies in civil and criminal mat- 
ters. Mr. West also spent 5 years working as Assistant U.S. Attor- 
ney for the Northern District of California, 2 years working as a 
special assistant for the Justice Department on crime policy issues, 
and served as a State Special Assistant Attorney General in Cali- 
fornia. He earned his bachelor’s degree from Harvard University, 
and his J.D. from Stanford University Law School, where he was 
elected president of the Stanford Law Review. 

Mr. West, delighted to have you here. 

STATEMENT OF TONY WEST, ASSISTANT ATTORNEY GENERAL, 
CIVIL DIVISION, U.S. DEPARTMENT OF JUSTICE 

Mr. West. Thank you, Mr. Chairman. 

Mr. Chairman, Senator Sessions, and members of the Com- 
mittee, thank you for inviting me here today to testify on the De- 
partment of Justice’s efforts in fighting and deterring health care 
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fraud. Under the leadership of the Attorney General, Deputy Attor- 
ney General David Ogden is supervising the Department’s day-to- 
day efforts to marshal our resources in combating health care 
fraud, recovering Medicare funds stolen through fraud and abuse, 
and coordinating with the Department of Health and Human Serv- 
ices. The Deputy Attorney General very much wanted to be here 
today, but was unable to attend because of a prior commitment. He 
asked me to relay to you the important work that DOJ is doing in 
close coordination with HHS and our other law enforcement part- 
ners to deter, detect, and defend against health care fraud and to 
express how important this issue is to both him and the Attorney 
General. 

Mr. Chairman, every year hundreds of billions of dollars are 
spent to provide health security for American seniors, children, and 
the disabled. While most medical or pharmaceutical providers are 
doing the right thing, we know that when Medicare and Medicaid 
fraud occurs, it costs the American taxpayers billions of dollars. 

While there is no official Federal estimate of the level of fraud 
in Medicare or Medicaid or the health care sector more generally, 
external estimates project the amount at 3 to 10 percent of total 
spending, and this fraud affects public and private insurers alike. 

It is those wrongdoers who we must stop. Those billions rep- 
resent health care dollars that could otherwise be spent on services 
for Medicare and Medicaid beneficiaries, on seniors, children, and 
families, but instead are wasted on fraud and abuse. This is unac- 
ceptable. 

We have a duty to our citizens who receive treatment paid for 
by the Medicare, Medicaid, and other Government programs to see 
to it that the integrity and quality of their care is not undermined 
by fraud, because when Medicare and Medicaid fraud occurs, it can 
corrupt the medical decisions health care providers make with re- 
spect to their patients and thereby put the public health at risk. 

The Department of Justice recognizes both the urgency and the 
need to recover funds that are lost to fraud as well as to ensure 
that such fraud does not reoccur. That is why the Department of 
Justice, through its Civil, Criminal, and Civil Rights Divisions, 
along with the U.S. Attorneys’ Offices and the FBI, have prioritized 
much of our enforcement efforts on protecting the integrity of 
health care that is provided to patients. 

However, we must also recognize that we cannot combat this 
problem alone. Coordination across agencies is an integral part of 
preventing and prosecuting health care fraud, which is why Sec- 
retary Sebelius and Attorney General Holder announced in May 
2009 the creation of the Health Care Fraud Prevention and En- 
forcement Action Team, or HEAT. And with the creation of the 
HEAT team, as Deputy Secretary Corr put it, fighting Medicare 
and Medicaid fraud became a Cabinet-level priority for both DOJ 
and HHS. 

HEAT, through its emphasis on agency coordination and resource 
and data sharing, is helping to solidify a partnership between DOJ 
and HHS begun by the Health Care Fraud and Abuse Control Pro- 
gram, or HCFAC. 

Since HCFAC’s inception, our two Departments have returned 
more than $15 billion to the Federal Government, of which over 
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$13 billion went back to the Medicare Trust Fund. These efforts 
have resulted in more than 5,600 criminal convictions for health 
care fraud offenses, with the average return on the public’s invest- 
ment being $4 for every $1 spent. 

During fiscal year 2008, the Department of Justice’s vigorous ef- 
forts to combat health care fraud accounted for more than $1 bil- 
lion in civil settlements and judgments. During that same time pe- 
riod, the Department opened 849 new civil health care fraud mat- 
ters and filed complaints or intervened in 226 civil health care 
fraud cases. During that same time period. Federal prosecutors 
filed criminal charges in more than 500 health care fraud cases in- 
volving charges against nearly 800 defendants and obtained 588 
convictions for health care fraud offenses. And they opened over 
950 new criminal health care fraud investigations involving more 
than 1,600 defendants. 

Now, in addition to strengthening exist programs to fight illegal 
conduct, we have also worked cooperatively to prevent health care 
fraud before it happens, through increased compliance training for 
providers and expanded public education so that the American peo- 
ple can be part of the solution by reporting suspected fraud to the 
HEAT task force. 

Mr. Chairman, we hope that you will look at the Department’s 
successes thus far in combating waste, fraud, and abuse and recog- 
nize the role we continue to play and can continue to play with the 
help of our Federal and State government partners in making sure 
taxpayers’ funds are protected and patient safety is preserved. 

As we have seen time and again, the only way we can truly be 
effective in protecting the integrity of our public health care pro- 
grams is by combining the full panoply of our Federal resources, 
our expertise, and our information across agency and jurisdictional 
lines. 

The Department of Justice looks forward to working with Con- 
gress as we continue to prevent, deter, and prosecute health care 
fraud. 

Mr. Chairman, this concludes my prepared statement, and I am 
happy to answer any questions you or the Committee have. 

[The prepared statement of Mr. West appears as a submission for 
the record.] 

Chairman Leahy. Well, thank you very much, Mr. West. 

You know, I thought it was a good sign when the Obama admin- 
istration launched the Health Care Fraud Prevention and Enforce- 
ment Action Team, the HEAT initiative. Several of us on this Com- 
mittee once had the opportunity to be prosecutors, and we know 
how important it is if you can combine forces when you want to go 
after fraud of any sort, and the high-level joint agency task force 
sends a pretty strong message you are going to do that. And I 
think the sharing of information is extremely important, especially 
as some of these frauds become more and more complex. People 
make a lot of money out of them, and if we cannot share the infor- 
mation, we are never going to find them, especially for those who 
think that the only cost of getting found out is that it may cost 
them some money. I would like to think the cost of them being 
found out is some of them will go to jail. That might actually prove 
a deterrent. 
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Now, it is my understanding the HEAT team is using new tech- 
nology to improve real-time data sharing and analysis between 
HHS and DOJ. Is that what is happening, Mr. Corr? 

Mr. Cork. Senator Leahy, one of the most important results of 
the collaboration that has developed so far has been not only a 
commitment but the realization of providing real-time access to the 
Department of Justice, to its investigators, and to the Office of the 
Inspector General. By the end of the year, we will have a single 
data base for all Part A, Part B, and Part D of Medicare, and the 
investigators will be able to review claims as they come into the 
Centers for Medicare & Medicaid Services. 

That means that at the earliest possible moment our investiga- 
tors can be evaluating whether there are trends that indicate fraud 
in a particular area or a particular field, a particular category of 
service. It enables CMS to do additional and tougher claims review. 
So the collaboration has been extremely valuaWe in making sure 
that — one of the most important things we heard from day one 
from the Justice Department and our Inspector General was that 
we have to have access to the data, to the claims as they come into 
CMS, and we are doing everything we can to make sure that hap- 
pens. 

Chairman Leahy. Mr. West, are you finding that this is helpful 
to the Department of Justice? 

Mr. West. Yes, Senator. Mr. Chairman, when you look at the 
strike forces, for instance, the strike forces have on them represen- 
tation by CMS. I think that underscores how important it is to not 
only share data and information, but to make sure that we are 
using that information to identify trends early on, to communicate 
that back to CMS, as well as use that data to drive our enforce- 
ment decisions. It is helpful both in the civil investigations of 
health care fraud as well. 

Chairman Leahy. I have found over the years that so many 
times these areas of fraud, whether in this area or in military con- 
tracting or any other area, the most important information often 
comes from an insider, from a whistleblower through the False 
Claims Act. I mentioned Senator Grassley’s work in this, and he 
and I and Senator Kaufman and others worked over many years 
to strengthen this anti-fraud tool, and we passed the Fraud En- 
forcement and Recovery Act of 2009. That amended the False 
Claims Act for the first time in nearly a quarter century, and the 
day the President signed it, I was there, and a number of law en- 
forcement people seemed pretty excited that we had this. 

Will this help under the False Claims Act? And I ask the ques- 
tion not just seeking affirmation of it, but I want to know: Is it 
working? Will it work? Are there other things we should do? 

Mr. West. Mr. Chairman, yes, the False Claims Act, and particu- 
larly the FERA amendments that were passed earlier this year, 
have been an important tool in our ability to continue to combat 
health care fraud. And we are very much appreciative of this Com- 
mittee’s work, and the Senate, for passing those amendments. 

The vast majority of cases that we pursue under the False 
Claims Act come from qui tarn relators. They originate with whis- 
tleblowers. And so making sure that we have the tools that allow 
us to use information that is provided by qui tarn relators, to be 
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able to investigate those cases, to make sure we will not be unduly 
restricted in our ability to bring false claims actions, all of those 
have proven to be quite important in our efforts. 

Chairman Leahy. Well, I notice also we had reference to studies 
by George Washington University. There was one that showed the 
kind of fraud that is also perpetrated by the private health insur- 
ance industry. When I first saw these numbers, I asked if they 
were correct, and they are. In 2009, United Health, a leading insur- 
ance company, paid $350 million to settle losses by the American 
Medical Association and other physician groups for overcharging 
patients and physicians for medical services, a 28-percent cost in- 
crease for some doctors and patients. Private insurance companies 
have no requirement to report fraud, and some studies suggest 
they have strong initiatives to hide fraud and simply pass on the 
cost to consumers. 

Why don’t we hear more about this fraud in the private sector? 

Mr. West. Well, Mr. Chairman, I think when you are talking 
about fraud, of course, and a covert activity, it is always difficult 
to get a handle on what the actual numbers are. I can say that 
through the use of the False Claims Act, and particularly the qui 
tarn provisions, I think we have a valuable tool in allowing us to 
ferret out fraud where it is occurring. 

I would also say that an important part of the approach is mak- 
ing sure that we are talking with private insurers who are also vic- 
tims of fraud. I would say about 6 weeks after I was confirmed, I 
addressed the board of the Coalition Against Insurance Fraud, and 
what became quite clear is the private sector as well as the public 
sector are victims of fraud. And so coordinating, sharing informa- 
tion where permitted by law, sharing strategies, I think all of these 
are important efforts to augment our abilities to combat fraud. 

Chairman Leahy. Thank you very much, and I apologize. I went 
over my time. I was not paying attention. 

Senator Sessions. Thank you, Mr. Chairman. I would just say 
that you raise an important issue. You can count on my strong sup- 
port in moving forward to make progress. I think you will have bi- 
partisan support. 

I would just ask, Mr. Corr, will you be the person that is going 
to head this task force? Or will someone else be assigned the spe- 
cific duties? Both of you are good witnesses, but I would like to 
know who is going to head this effort. 

Mr. CoRR. The Secretary and the Attorney General organized the 
task force, and the Deputy Attorney General, David Ogden, and I 
are the co-chairs of the task force. I wanted to just mention that — 
and I do not want to sound bureaucratic, but the fact that we have 
this task force — it is meeting regularly. We have organized commit- 
tees. We are going to stay with this every day, every month, every 
year, until we get a handle on it. 

So I will be the one responsible for working with Deputy Attor- 
ney General Ogden to make sure that the task force performs. 

Senator Sessions. And, Mr. West, on DOJ’s side, the Depart- 
ment of Justice, who is the point person for these task forces? 

Mr. West. Well, as the Deputy Secretary indicated. Deputy At- 
torney General David Ogden is heading up the day-to-day respon- 
sibilities for our task force. But I can assure you that it has the 
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attention of all of the — at the highest levels of the Department of 
Justice. Not only is it a key priority for me in the Civil Division, 
Assistant Attorney General Lanny Brener, who heads the Criminal 
Division, it is a key priority for him. 

So this issue has the absolute full attention of the highest levels 
of the Department of Justice. 

Senator Sessions. Have you selected people? Mr. Ogden I do not 
think is a prosecutor. You are not, Mr. Corr. You came from a dif- 
ferent background. You have, Mr. West. You have tried some cases, 
but you have got the whole Civil Division to run. Mr. Ogden is 
Deputy for the whole Department of Justice. Have you empowered 
some really capable people who know about these cases, have expe- 
rience in it, to actually ensure the effectiveness of these efforts? 

Because I just want to tell you, I have been at this business since 
1981 when I was appointed U.S. Attorney, and every President 
that has ever held the office has announced a fraud task force on 
health care. That has just been the way it is. And that is not bad, 
but it takes sustained effort and support from the top — probably 
not so much the management from the top, but support from the 
top. 

Do you think you have made that commitment, Mr. Corr? Do you 
have the people selected that have had experience in this that can 
help make it work? 

Mr. Corr. Absolutely. The senior leadership of CMS, the senior 
leadership in the Inspector General’s office, the Secretary herself 
will be involved in this. We believe we have the right people, and 
we will be holding them accountable, and the Secretary will cer- 
tainly be holding me accountable — and I think the President will 
expect both of our Departments to make sure that we are not just 
more talk — and we believe we have a record so far that our collabo- 
ration is paying results. And we expect to continue that. 

Senator Sessions. You also recognize, Mr. West, do you not, that 
the fraud schemes impact the private sector, the Veterans Adminis- 
tration, the Department of Defense, State Medicaid programs and 
other programs, disability claims, and Indian health care claims? 
Are those persons going to be — do you have people from each one 
of those and they will be working together? And are you attempting 
to coordinate the data that they may have in their systems that 
could identify aberrational charging levels in certain areas that 
could help you identify criminal activity? 

Mr. West. You are quite right. Senator, that this involves a 
number of public agencies and data that perhaps we can get from 
a number of public agencies. And the answer is yes, we are actively 
seeking to try to coordinate that information through the HEAT 
task force. 

And I should mention that the HEAT task force not only has, as 
you have pointed out, support from the top, from the Attorney Gen- 
eral, from the Secretary, and then the actual chairing by the Dep- 
uty Secretary and the Deputy Attorney General, but there are a 
number of subcommittees that are a part of HEAT. One of them, 
in fact, is a data-sharing committee, and there is where you have 
the real expertise, the line lawyers from my Division, from the 
Criminal Division, the professionals from the HHS side, who are 
meeting regularly and talking regularly and figuring out the best 
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ways to share the data, to share the information, to go out and fig- 
ure out what we do not have, so that we can make the most in- 
formed law enforcement decisions we can. 

Senator Sessions. Well, thank you, Mr. West, and both of you. 
I think we can do better. I hope and believe that you can do better. 

I would just say the “60 Minutes” program caused quite a lot of 
national discussion. People do not like that. They do not appreciate 
their tax money being stolen. And it has been going on for years. 
We have been hearing about the South Florida problem for years. 

Let me just ask it simply. Do you guys intend to address the 
abuses in other areas, but in particular South Florida that we have 
been hearing about and seen so much about? 

Mr. West. Yes, Senator. And, in fact, we have a strike force that 
is there. In fact, I think it was featured in the “60 Minutes” pro- 
gram. And one of the great advantages of that — and just last week 
I think we had one disposition down in South Florida. You are 
right, it is a hot spot, and it has a lot of attention from our Crimi- 
nal Division as well as our Civil Division. 

Senator Sessions. Thank you. 

Chairman Leahy. Well, thank you. 

As Senator Sessions said, on rooting out fraud you are going to 
have strong bipartisan support here in the Senate, certainly in the 
Congress, and one of the reasons we put the tools in here, both in 
the fraud bill and the whistleblower bills, is to help you on that. 
But we will count on you if you find that the tools are inadequate 
or contradictory, to let us know so we can change it. 

I am going to turn the chair over to Senator Kaufman, who has 
joined me in all these, and I apologize for leaving for a doctor’s ap- 
pointment. Take care. 

Senator Kaufman, [presiding]. Good luck. 

Mr. West, can you tell us about the role of kickbacks in health 
care fraud? Who pays them to whom and why? 

Mr. West. Well, yes. Senator. What we find when we find fraud 
in this area is sometimes physicians will be paid by providers to 
refer patients to a particular provider. That is illegal. We will 
sometimes find that a physician who has a financial relationship 
with a provider will try to refer patients to that provider or that 
provider will try to refer patients to the physician. That, too, is ille- 
gal. So when we see the kickback activity, it is an indication that 
there is fraud going on. 

Senator Kaufman. In your view, what is the impact of the pay- 
ment of such kickback on not just health care costs but also the 
quality of care? 

Mr. West. Well, we think it really corrupts the quality of care 
because patients have a right to depend upon the integrity of ad- 
vice that they get from their physicians, and they have a right to 
believe that that advice is not tainted by any financial interest or 
any other inducement that a physician may get. It ought to be ad- 
vice that is given in the best interest of the patient. And so we be- 
lieve it harms public health. 

Senator Kaufman. Mr. Corr. 

Mr. Core. I would certainly agree with those remarks. 

Senator Kaufman. OK. One significant form of health care fraud 
is off-label marketing, Mr. West. Please tell us what form of fraud. 
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what problems it creates, and what the Department is doing to 
fight it. 

Mr. West. Well, off-label marketing usually involves. Senator, a 
situation when a pharmaceutical company will market a drug for 
a use that it has not been approved by the FDA for. So, for in- 
stance, if there is a drug that is designed to fight headaches and 
that company were to market it as a weight loss drug, that would 
be an off-label marketing purpose. 

The problem is, of course, that, again, patients and purchasers 
have a right to depend upon the integrity of the FDA process, and 
if the FDA has approved a drug for a specific process and then that 
drug is marketed for something else, that corrupts the ability for 
a patient or a consumer to make an informed choice. 

Senator Kaufman. Great. Mr. Corr, as we discussed. Medicare 
has a statutory mandate to pay out claims quickly. Can you talk 
about how the mandate works and how it interacts with anti-fraud 
efforts? 

Mr. CORR. Thank you. Senator. It is a very important question 
as we grapple with trying to improve our prevention efforts. 

When a claim comes into the Centers for Medicare & Medicaid 
Services, we are obliged to pay within 14 to 30 days — no early than 
14, but by 30 days. So the review that has to be done of those 
claims is immediate. We get 4.4 million claims each day, so there 
is a huge volume, and providers rely upon Medicare to be paying 
in accordance with that schedule. 

So there is pressure for us to move those claim forms along. We 
do do claims review, and some of those, about 3 percent, are pulled 
out and go through further medical review. But it just indicates the 
difficulty of spotting fraud early and recognizing it, but not under- 
mining the medical practice that needs to go forward. 

Senator Kaufman. Ranking Member Sessions asked a really 
good question about we have been doing about this for years and 
how difficult it is. Do we have enough resources directed toward 
fighting fraud, in your opinion? 

Mr. Corr. Senator, what I can tell you is that we believe we 
have identified practices that are making a difference and that are 
successful. We need to do more enrollment review. We need to do 
more stricter claims review. We know that the strike forces have 
been quite successful in identifying fraud and reducing it. 

All of those activities could be expanded and would have a sig- 
nificant impact. 

Senator Kaufman. OK. Thank you. 

Senator Grassley. 

Senator Grassley. Thank you. Senator Kaufman. 

I want to thank Senator Leahy for holding this hearing, trying 
to get to the bottom of this, although I think it is a never-ending 
job. There are always so many sophisticated crook out there who 
are always going to sit around and laugh at us in Government that 
we cannot get ahead of them. I think in the years that Senator 
Baucus and I worked together on the Finance Committee, we have 
had at least 20 oversight hearings, investigative hearings on such 
fraud. So I compliment the expansion of that through Senator 
Leahy and this Committee as well. 
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In the 1986 law, we set up something that we call CIDs, civil in- 
vestigative demands, and the idea was to get investigations during 
the investigative stage. Now, where we evidently made a mistake 
in 1986 was that the law then required the Attorney General to 
sign all those CIDs himself, so earlier this year in the bill that Sen- 
ator Leahy referred to, the FERA legislation, we permitted the At- 
torney General to delegate CID authority to a desi^ee. That provi- 
sion allows the Department to share CID information with qui tarn 
relators and Federal and State and local agencies. These provisions 
will help streamline CIDs and speed up the inventory decisions by 
the Department. However, nearly 6 months after FERA was signed 
into law, I have heard that there has been no decision from the At- 
torney General regarding who the authority is delegated to. 

So update me on this, if you can, Mr. West. What is the status 
of the CID delegation authority? And has the Attorney General de- 
cided who will have final delegated CID authority? And if not, why 
not? Because we made a mistake in 1986. An Attorney General is 
so busy, any Attorney General is so busy and maybe overlooks this. 
We want to get it so it can be used. 

Mr. West. Well, thank you. Senator. That is exactly right, and 
we welcomed that amendment to EERA to allow the CID authority 
to be sub-delegated. And I have taken steps to ensure that that 
happens. It is within the Department’s internal process right now. 
Hopefully within fairly short order we will have that sub-delega- 
tion, so that is moving through the internal DOJ process. 

Senator Grassley. Do you have kind of a deadline to getting 
that decision made? 

Mr. West. We do not have a deadline per se. Senator, but I can 
tell you that there is a great deal of desire to see that effected soon- 
er rather than later. It is something that I talk regularly with U.S. 
Attorneys around the country about, and it is something that we 
are moving through as quickly as we can the internal process at 
DOJ. 

Senator Grassley. Well, do we have any problems in that proc- 
ess with whether or not the Attorney General is considering adding 
additional requirements prior to allowing delegated authority to 
CIDs? And if so, what might those conditions be? Or maybe that 
is not a problem. 

Mr. West. I do not think that that is a problem. Senator. I ap- 
preciate it, but I do not think that is an issue. 

Senator Grassley. OK. Will that delegation go down to the U.S. 
Attorneys, or would it stay at Main Justice? 

Mr. West. Well, that is one thing that we are looking into, and 
part of the reason is we want to make sure we get that right. But 
that is one of the questions that we are currently considering. 

Senator Grassley. OK. On another point — and this may sound — 
I hope I am considered an equal opportunity oversight person and 
I am not — you know, you folks are new to me, so these questions 
go to Republicans or Democrats. And so I am going to bring up a 
problem that we have had around for a while. 

There are 1,040 false claim cases that are under seal in Eederal 
courts waiting on the Department of Justice to make a decision to 
join the lawsuit. This is on top of the 130 pending cases the De- 
partment has joined and the 340 that it has declined. Of the cases 
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awaiting a decision, 985 of them allege allegations of health care 
fraud, so overwhelmingly, you know, this whole False Claims Act 
is going after health care fraud. You know, when we first wrote it, 
it was to go after defense industry fraud. But wherever it is used, 
it is important. 

This number of 1,040 is higher than the 1,000 cases under seal 
when I asked the same question a year ago, which, of course, I was 
asking of another administration. Averaged out, it takes about 12.3 
months for the Justice Department to make a decision. Twelve 
months is a long time for the Government to figure out if it is will- 
ing to pursue fraud. 

As the author of the 1986 amendments, I wanted to attest that 
Congress indeed intended that the Department make an interven- 
tion decision in a timely manner. So I find it troubling that some 
cases are lingering for 36 months. 

Questions — and this will be the last series of questions, and they 
will go pretty quickly. Does the Justice Department have a plan to 
clear this backlog in a timely manner? If so, what is it? And if you 
do not have a plan, you know, I would just want to know that. 

Mr. West. Yes, thank you. Senator, and I appreciate the concern. 
This is actually something that I asked my folks in the Civil Divi- 
sion not long after I arrived to look into because I was curious 
about it as well. And here is what I have learned. 

Those cases that you have identified, the 1,000, they are indeed 
cases which are actively being investigated, not just in my Division 
in the Civil Division, but throughout the country in all of the U.S. 
Attorneys’ Offices throughout the country. So that represents 1,000 
cases that are actively in various stages of investigation throughout 
the country. 

What we also know is that one of the reasons it may take time 
to investigate these cases, not only are they complex, as I know you 
appreciate, and we have a duty to thoroughly investigate the alle- 
gations of wrongdoing, which we take seriously, but oftentimes 
they involved parallel criminal as well as civil allegations or inves- 
tigations. And we always want to make sure that we are not doing 
anything in the civil case that might adversely impact a potential 
criminal case and vice versa. 

The other thing that I think is important to point out is that 
when these cases are under seal, oftentimes there is an active ne- 
gotiation to globally resolve the case. So in the majority of cases 
that are unsealed, what you see is not only an announcement of 
allegations, but you also see an announcement of a settlement. And 
we believe that actually serves everybody’s interest best. 

Senator Grassley. Could I make a statement? I am done asking 
questions. Maybe for the benefit of my colleagues, as much as any- 
body else. 

Now, I understand there are 1,000 cases, and if the Federal Gov- 
ernment is involved, there is more money going to go to the Fed- 
eral Treasury. If the private litigator goes ahead themselves, they 
get a higher percentage. But, on the other hand, if there are 1,000 
cases there, it would seem to me that some of those decisions can 
be made, to get the private litigator moving ahead, we would ac- 
complish at least more for the Federal Treasury than maybe wait- 
ing so long to make such a decision. 
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Thank you very much. 

Mr. West. Thank you, Senator. 

Senator Kaufman. Senator Franken. 

Senator Franken. Thank you, Mr. Chairman. I will go to Mr. 
West first. 

Historically, Federal anti-fraud efforts have focused on Medicare 
and Medicaid, but criminals do not distinguish — or do they? — be- 
tween public and private health insurance when they engage in 
fraudulent activity, right? 

Mr. West. You are quite right. Senator. They do not distinguish. 

Senator Franken. So are we doing enough to go after private 
health care fraud? And what would be the benefit of jointly ad- 
dressing fraud in the public and private sectors? And how can we 
best create a coordinated strategy for fraud across the entire health 
care system? 

Mr. West. Well, I think the point you raise. Senator, of trying 
to coordinate is very important. It is one reason why I met with 
the Coalition Against Insurance Fraud early on in my tenure to 
talk about coordination, sharing strategies, sharing information 
where permitted by law. And, in fact, I should say that that has 
led to an ongoing dialog with my office where we hold meetings 
with private insurers to talk about ways in which we can better co- 
ordinate. 

I would also point out something that Deputy Secretary Corr 
mentioned in his testimony about the summit that is being planned 
which would involve the participation of private insurers just for 
that very point that you raise, that it is important to look at this 
problem of fraud in health care as a holistic problem, not just a 
public problem or not just a private sector problem. 

Senator Franken. And do you feel that private insurers really 
feel that they have been reached out to by the Department of Jus- 
tice? 

Mr. West. Well, I can only tell you that the letter that I received 
from the Coalition Against Insurance Fraud — and I should mention 
that that is a coalition of private insurers, along with some partici- 
pants from the public sector — was very complimentary and one 
which appreciated the fact that the Department of Justice is mak- 
ing an active effort to reach out to private insurers. So I was heart- 
ened by that, and I think they have been heartened by the ongoing 
dialog that we have had with them, and the ongoing dialog that we 
are having with them through HEAT. 

Senator Franken. But there is no statutory requirement to col- 
laborate between public and private. Correct? 

Mr. West. That is correct. You are right. 

Senator Franken. I would like to take a little time — for either 
of you, we have been hearing about the fraud, and we do not 
hear — I would just like to get some examples of it, because we just 
hear these numbers and incidents. 

There was one that I saw which was in Florida where these — 
infusion therapy, fake infusion therapy. Can one of you explain 
that? Mr. Corr. 

Mr. Corr. It would be an example of someone with HIV/AIDS 
that needed intravenous treatment. But infusion therapy, home 
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health care, and durable medical equipment are three areas where 
the 

Senator Franken. Explain, though. Explain the fraud. I mean, 
you are 

Mr. CoRR. What I was going to say is that in each of those three 
areas, we have a similar problem where the barriers to entry for 
providers are quite low; where a criminal could, as Mr. West was 
pointing out earlier, get a physician to agree to prescribe certain 
treatments for a kickback. The criminal could very well take a pro- 
vider’s billing number as well as get beneficiaries’ billing numbers 
and bill Medicare for services that have never been rendered or bill 
for services that were unnecessary. 

Senator Franken. So kickbacks, billing for procedures that were 
never done, OK. Now, in your testimony you mentioned 189 convic- 
tions. What are the penalties? Are these people in prison? 

Mr. West. Many of them do go to prison. In fact, when you look 
at the average length of prison sentence and you include the strike 
force activity, it is about 37 months for a health care fraud offense. 
And I should note that the strike force activities or enforcement ac- 
tivity, that is in addition to what is already going on in U.S. Attor- 
neys’ Offices around the country. But this is a very serious crime, 
and it is being treated that way by the Department of Justice, and 
we seek serious penalties. 

Senator Franken. OK. I think the biggest fraud was by Pfizer. 
Is that right? And they paid a fine of over $2 billion. 

Mr. West. That was the biggest fraud in connection with mis- 
branding or off-label marketing, yes. 

Senator Franken. OK. Is anyone in prison for that? 

Mr. West. No, Senator. What happened there is you had two in- 
dividuals who were charged criminally, and through a plea agree- 
ment, as to one, and a conviction after trial, as to the other, those 
individuals — those cases were resolved. 

Senator Franken. Because people go to prison for having, you 
know, a bag of marijuana. These are people who are responsible for 
ripping off Medicare to the tune of a couple billion dollars, and they 
are not in prison. Now, how are we going to deter this? How are 
we going to deter people doing this if they can plea bargain and 
stay out of prison? Why don’t we send them to prison? 

Mr. West. Well, there are two things I would say in response to 
that. Senator. 

First is that I can assure you that when we have the evidence, 
and the facts and the law allow us to pursue criminal cases against 
individuals such that we can put them in prison for these offenses, 
we will do that. That is the commitment that the Department of 
Justice has, and that is how seriously we take it. 

Unfortunately, the evidence is not always as clear-cut as one 
would like it to be, particularly when you are talking about large 
organizations in which the decisionmaking is quite diffuse, it is 
very difficult to find out exactly who made what decision. 

So we have to be vigilant, on the one hand, and aggressive, and 
we are that. But at the same time, we want to be responsible to 
make sure that we are actually targeting those individuals who are 
responsible as opposed to simply going out and capturing activity 
that may not be warranted by the facts or the law. 
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Senator Franken. Thank you. 

Thank you, Mr. Chairman. 

Senator Kaufman. Senator Cornyn. 

Senator Cornyn. Thank you, Mr. Chairman. I would like to ex- 
press my appreciation to the witnesses for being here today, and 
thank you for serving your country in your capacities that you are 
holding now. I have to confess, though, that the bad guys out- 
number the good guys, and I agree with Attorney General Holder 
that the lack of resources is a real problem, and I have some per- 
sonal experience as a former State Attorney General in the Med- 
icaid fraud area where we work with the Federal and State au- 
thorities to try to deal with this. 

But I would like to — so I know you are doing as well as you can 
with the resources you have, and I want to do everything I can to 
be supportive of that, and that is one reason why earlier this year 
I reintroduced a bill called the STOP Act, which I think addresses 
this problem of pay and chase and would change it to detect and 
prevent when it comes to Medicaid fraud. 

But, Mr. Corr, I do not know how we can expect CMS to do a 
much better job when they are only able, out of the 4.4 million 
claims they get a day, to review 3 percent of them. So that is why 
I would like to work with you to try to figure out how we can 
change the paradigm to one that will actually work, because I am 
not sure we will ever have enough good guys to outnumber the bad 
guys in this area. 

But I do want to explore, because there is a lot of difference 
about public options in health care reform and public plans, we ob- 
viously have two prominent Government-run health care plans — 
Medicare and Medicaid. And I just want to contrast and get your 
reaction to some statistics, because I think, Mr. West, you pointed 
out that anywhere between 3 to 10 percent of what is spent on 
these Government plans now is stolen by fraud. 

And just for example, I would note that in recent testimony 
about the credit card industry, which has $2 trillion in transactions 
per year, which is nearly the size of the health care sector, there 
are more than 700 million credit card transactions and circulations, 
millions of vendors, and yet their total fraud is roughly 1 percent 
compared to 3 to 10 percent for Medicare and Medicaid — 1 percent 
for credit card transactions. 

According to a chapter on Medicare fraud in a book called “Stop 
the Crooks” that I want to cite to you here, one statistics that in- 
trigues me is that in private health insurance claims, fraud is 
roughly 1.5 percent or less, 1.5 percent compared to the Federal 
Government 3 percent to 10 percent. And that is why I think we 
have to change our paradigm and how we deal with these issues 
to go from a pay-and-chase system to a detect and prevent system. 

But I would like to ask you, other than resources, what else can 
we do to make sure that the Government-run health care plans we 
have now. Medicare and Medicaid, what is in the vernacular of 
today the public option that is being discussed more generally to 
create yet another Government plan, what can we do to reduce the 
fraud and the theft in the current Government plans to more close- 
ly approximate what we see both in the credit card industry at 1 
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percent or in the private health care claims, which is about 1.5 per- 
cent? Do you have any thoughts about that? 

Mr. Core. Senator, we currently have under review the addi- 
tional authorities, particularly at the enrollment period, that would 
benefit CMS as these 4.4 million claims come in. We have around 
18,000 new providers seeking provider numbers from Medicare 
every month. We have about 900 durable medical equipment pro- 
viders seeking new numbers every month. So there is not only a 
flood of claims coming in but also providers, and we are taking a 
very careful look at what additional authorities to review without 
undermining the ability of the Medicare program and Medicaid 
program to pay claims to providers who are rendering quality care 
and deserve to be paid quickly, how we can better identify the bad 
guys as they start into our system. And we will be bringing that 
to the Congress as soon as we can. 

Senator Cornyn. Mr. West. 

Mr. West. Senator, thank you. First I would say that with the 
FERA amendments, that has been a very big help to our efforts, 
and we appreciate that. 

I think one other way in which you can be quite supportive is 
to support the HEAT priorities. What that task force represents is 
really an unprecedented level of coordination between DOJ and 
HHS, and supporting the data-sharing initiatives that are under- 
way there, supporting the dual criminal and civil enforcement ef- 
forts that we are undertaking there, and I will note that I recall 
when I was here for my confirmation hearing, you asked both As- 
sistant Attorney General Breuer and myself if we would work to- 
gether to combat health care fraud and at least, you know, do a few 
things. I think you said, “We know you cannot get it all, but if you 
do at least a few things, you can at least begin to deter some of 
the bad guys.” And I am happy to report that in the last 6 months 
we have taken that suggestion and we have done that. And so your 
help and the Senate’s help in continuing to support our efforts 
through HEAT I think will be quite helpful. 

And then I would simply say that we are always open to a dia- 
logue and hearing your suggestions, the suggestions of your col- 
leagues on how we might better enhance the enforcement tools and 
prevention tools that are available to us when it comes to dealing 
with health care fraud. 

Senator Cornyn. Mr. Chairman, I want to just say that one of 
the reasons why I think it is so important to have False Claim Act 
authority and the qui tarn process that you and Senator Leahy and 
Senator Grassley — and I have made some minor contribution to, 
because we need more good guys on the field investigating and 
prosecuting these claims because, frankly, the Federal Government 
and the State government is outnumbered, and we need to get 
more resources on the front lines to deal with this. 

But I think we also have to look at this pay-and-chase system 
and realize that we are never going to be able to catch up with all 
the fraud, particularly, as Mr. Corr points out, under a situation 
where you have to pay those claims within 14 to 30 days, and you 
are getting 4.4 million of them a day and can only review 3 percent 
of them. I mean, we have to change the game, I think, in order to 
win. 
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Thank you very much. 

Senator Kaufman. Thank you. 

Senator Klobuchar. 

Senator Klobuchar. Thank you very much. Thank you, Mr. 
Chair, and thank you to our witnesses. I think we have discussed 
this before, but when I was a prosecutor, I made a high priority 
out of prosecuting these types of white-collar cases, and particu- 
larly these fraud cases involving Medicare and Medicaid, because 
the saddest part of these cases was the money. Ultimately, the peo- 
ple ripped off are the most vulnerable people in our society. And 
I saw firsthand how these crooks would cheat the system, so I real- 
ly appreciate the work that you have done. 

A bill that I introduced with former Senator Martinez, which I 
think would be somewhat helpful here, focuses on — it is called the 
IMPROVE Act, which improves the payment policy for reimburse- 
ment through oversight and efficiency by requiring direct deposits 
of all payments made to providers under Medicare and Medicaid. 
And we know of several recent incidences involving the use of 
check-cashing facilities. 

For example, in November of 2007, a woman was indicted for 
billing Medicare for motorized wheelchairs that beneficiaries did 
not need. According to the indictment, the woman then laundered 
the money through a Houston check-cashing business, cashing sev- 
eral Medicaid checks each for more than $10,000. 

So my first question, I guess of you, Mr. Corr, is: Does CMS have 
the capacity to administer payment electronically? And do you 
think this would be an effective way to prevent fraud? 

Mr. Core. Senator, I apologize for not being more up to speed on 
the pros and cons of what you are proposing. We certainly want to 
consider every avenue that gives us and gives the Department of 
Justice a greater chance to track down who is ripping off Medicare 
and Medicaid. 

Where the checks are sent I think is not as big an issue. Paying 
electronically as opposed to paying by check is not as big an issue 
for Medicare. But what I would prefer to do, if you do not mind, 
is talk with our experts about any issues that we have, and also 
talk with the Justice Department about how that would assist in 
tracking down the criminals. 

Senator Klobuchar. Very good. We think it would be a good 
idea. Patrick Murphy has a bill in the House, and we are hoping 
to get it included in this health care reform. 

The other thing that I have found interesting, Mr. Corr, in your 
testimony is that you mentioned that the strike force prosecutions 
in Miami have focused on fraudulent claims for durable medical 
equipment and that new prevention efforts have resulted in a 63- 
percent reduction in these claims, which is something to be proud 
of 

Can you talk about these prevention efforts? And why is this 
type of product more susceptible to these fraud claims? 

Mr. Corr. It is more susceptible because it is easier for a crimi- 
nal to become a durable medical equipment supplier, to put in to 
CMS fake claims for individuals who are not receiving the equip- 
ment, or to bill for a more sophisticated, more expensive piece of 
equipment than they actually have provided. 
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We oftentimes see criminals who will set up several corporations 
with different family members, so we are trying to track down indi- 
viduals who are very smart about our payment limits and they un- 
derstand how much we pay for certain things and when certain 
bills get kicked out of the system, caught with our computer 
checks. So what we have to do is be more focused, and we are, and 
the durable medical equipment is the best example. 

On screening these providers before they get into the system. We 
have just instituted surety bonds for all durable medical equipment 
suppliers. We now require accreditation of those providers, which 
includes an onsite visit to be sure that there actually is a provider 
there that is legitimate. We look at their staffing, at their licenses. 
We are improving our claims review so that it is more sensitive. 
And as I mentioned earlier when you were not here, by the end of 
the year CMS will have a single integrated data base of all Part 
A, Part B 

Senator Klobuchar. No, I actually came in for that part. 

Mr. CoRR. I apologize. 

Senator Klobuchar. I remember you saying Part A, Part B. 
That will be helpful. 

Another area I thought was interesting when we look at all these 
statistics is the Homeland Security Committee found that Medicare 
claims contained the identification numbers of an estimated 16,500 
to 18,200 deceased physicians, which involved something like 
385,000 to 572,000 claims for medical equipment. In every case 
study cited by the Senate Committee, the deceased physicians were 
merely unwitting instruments — or their names were — in trans- 
actions that meant easy money for these crooks. 

What is CMS doing to combat criminals from using these de- 
ceased physicians’ identification numbers? 

Mr. CoRR. One of the most important is to create a single inte- 
grated data base for the entire country that allows us to avoid 
criminals using a physician’s name or number in multiple jurisdic- 
tions where we have separate contractors and separate data bases. 
We also are improving our compromised — we call it a compromised 
provider number and compromised beneficiary number data base so 
that when we have the first indication that a claim has been filed 
for someone and it should not have been, that number then trig- 
gers a rejection of all future claims or at least a review of all future 
claims. 

So as you heard, with so many claims coming in and with the 
requirement to pay quickly, we are trying our best to get much bet- 
ter control on the front end of who is in the program so that we 
do not run into these situations. 

Senator Klobuchar. Very good. We will probably have time for 
a second round, but just quickly, Mr. West, we have been talking 
a lot about resources here. And as you know, it is more than just 
prosecutors; it is also accountants and other people that are needed 
to work on cases like this. And I was a strong supporter of our re- 
cent legislation, the FERA legislation. But, again, there may be 
more needed in this area given the amount of money at stake. 

But one thing we have not talked about is I would assume that 
it would be helpful for the tools in the toolbox to have U.S. Attor- 
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neys confirmed to actually prosecute these cases. Would that he 
correct? 

Mr. West. Well, I think that is right, Senator. I think clearly the 
U.S. Attorneys around the country are an important force, front- 
line force in prosecuting fraud — all crimes, not just fraud, but 
fraud — and we rely on them heavily to help us combat Medicare 
fraud. 

Senator Klobuchar. Would it also help to have judges confirmed 
and marshals confirmed? 

Mr. West. Well, the criminal justice system works well when it 
is fully complemented. 

Senator Klobuchar. Thank you very much, Mr. West. 

Mr. West. Thank you. Senator. 

Senator Franken. Senator Specter, would you like to question or 
would you like to wait a couple minutes? 

Senator Specter. Thank you, Mr. Chairman. I just walked in, 
having attended the hearing on 

Senator Kaufman. Your “talk” button. 

Senator Specter. I said I just walked in, having attended the 
hearing in Environment and Public Works, and I know our hearing 
today is on the issue of fraud, waste, and abuse on the health care 
legislation. And I think it is important that the final bill will in- 
clude a provision for mandatory jail sentences. 

Under our current system, jail sentences are discretionary with 
the trial judges. They may follow the recommendations of the 
guidelines, or they may not. But we have seen an increasing num- 
ber of sentences, fines, where there is very egregious, reprehen- 
sible, serious conduct involved. And the fines are simply added into 
the cost of doing business. 

A jail sentence is different. Senator Graham and I have taken 
the lead in introducing a bill which would provide a mandatory 
sentence of 6 months for fraud in the medical field, whether it is 
Medicare, Medicaid, or against private insurance companies in ex- 
cess of $100,000. There is an aversion in many quarters to having 
any mandatory sentences, and I think there is something to that 
if you deal with the crack cocaine issue, the disparity. And there 
is legislation pending there which Senator Durbin has championed 
and others have introduced. 

But where you deal with white-collar crime, it is especially sus- 
ceptible to deterrence. If you talk about a bar-room homicide on a 
Saturday night when people are intoxicated, you are not going to 
deter anybody by a jail sentence there. But if you are dealing with 
Medicare and Medicaid fraud or insurance company fraud, people 
are going to go to jail, and any jail, even 6 months — one of the con- 
cerns that we have had in trying to structure what a sentence 
should be — kind of looks too light if you have a multi-million-dollar 
fraud scheme. 

So I just wanted to make that comment. If I knew what had gone 
on, if I knew how to formulate a relevant question, I would do so. 

[Laughter.] 

Senator Specter. But since I do not, that customarily is not any 
standard around the U.S. Senate, but occasionally I follow it. 
Thank you, Mr. Chairman. 
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Senator Kaufman. Senator Specter, you always ask relevant 
questions. I have watched you for a long time. 

To follow up on that and what Senator Franken said, Mr. West, 
you have done both criminal and civil work. What kind of deter- 
rence do you think jail time is? 

Mr. West. Well, I think jail time is certainly a strong deterrent, 
and I think that when we have the evidence and we have the law 
and we have the ability to seek jail sentences, we certainly do that, 
and we do that aggressively. In fact, it is the policy, the sentencing 
policy of the Department of Justice to recommend sentences that 
fall within the applicable guideline range. Only in extraordinary 
cases do we depart from that. But, clearly, we take health care 
fraud very seriously. We will seek the most serious penalties that 
we can, given the law and the facts of every specific case. 

Senator Kaufman. Mr. Corr, do you have any comments you 
want to make on that? 

Mr. CORR. Nothing to add. Thank you. 

Senator Kaufman. Let us talk about CRIPA for a minute, if we 
can, Mr. West. Tell us how the act relates to health care. 

Mr. West. Well, CRIPA is an act — Civil Rights of Institutional- 
ized Persons Act, and this really is a tool that we use with the Civil 
Rights Division responsible for enforcing to ensure that the rights 
of individuals who are institutionalized in some way, shape, or 
form are not being abused and are not being eclipsed. And it is an 
important part of the full panoply of Federal enforcement tools that 
we have at our disposal. 

Senator Kaufman. Now, right now you do not have the authority 
to subpoena institutions being investigated, but you have to rely on 
their cooperation. Is that right? 

Mr. West. That is absolutely correct. 

Senator Kaufman. And what impact does that have on inves- 
tigating and doing the work that you should be doing? 

Mr. West. Well, I do think, Mr. Chairman — I believe that the sit- 
uation involving investigations, as we have seen by analogy in the 
CID context, certainly can be facilitated with the ability of making 
either civil investigative demands or administrative subpoenas 
where that is appropriate. 

I think I would invite further conversation with you and with 
others who are interested in this as to what the exact correct mix 
of tools is in the CRIPA context. 

Senator Kaufman. Mr. Corr, what technologies or techniques 
would help HHS better leverage existing personnel to engage in 
anti-fraud opportunities? 

Mr. Corr. The Justice Department and our Inspector General 
look to us to manage the enormous data that comes into the De- 
partment in a way that promotes oversight and investigation. And 
I think one of our challenges is in making that data base most usa- 
ble. It might seem remarkable, but it will take us until the end of 
this year to create a single data base, and it will be an enormous 
benefit. And I think we need to continue to make improvements in 
the accessibility of that data for review for purposes of fraud. 

As we identify new techniques and new systems that we need, 
we will be the first to let you know. 
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Senator Kaufman. A number of commentators, including the 
head of the Medicare Program Integrity Director Kimberly Brandt, 
assert that prescreening of Medicare providers could substantially 
reduce fraud. Is that correct? Do you believe that? 

Mr. Core. That is certainly our view. 

Senator Kaufman. OK. Thank you. 

Senator Franken. 

Senator Franken. Mr. Corr, we have heard the statistic today, 
and I have heard several times the statistic that fraud in private 
health insurance occurs at 1.5 percent. Do we have good data to 
verify this statistic? 

Mr. CoRR. Unfortunately, we do not. We have estimates from a 
number of different organizations, but it is sometimes very hard to 
distinguish fraud from unnecessary care that is simply wasteful. So 
getting a clear reading on fraud, we know it is substantial and way 
too large, but we do not have a clear sense of exactly how much. 

Senator Franken. So when that statistic is trotted out, it is sort 
of trotted out especially when it is trotted out to compare the fraud 
rate in private insurance to Medicare, it is really maybe not — there 
might be, I do not know, some reason that someone is doing that 
other than 

Mr. Corr. There is no requirement 

Senator Franken [continuing]. — Trying to get at the facts? Could 
that 

Mr. Corr. There is no requirement for private insurance compa- 
nies to report fraud rates. As you know, in Medicare and Medicaid 
we do report an annual error rate that is more than just fraud. It 
also includes mispayments over at 

Senator Franken. We are here trying to figure out what is really 
going on. It is probably maybe not useful to use something that has 
no data behind it. Would that be fair to say? 

Mr. Corr. I am sorry. The estimates, you mean? 

Senator Franken. Never mind. 

[Laughter.] 

Senator Franken. I just have a question — first of all, to speak 
to Mr. Cornyn’s concerns, I was very impressed with the sort of re- 
turn on investment. I would like either of you to speak to that — 
or maybe, Mr. Corr, you can speak to that — on increases in spend- 
ing in your work and what it yields. Can you speak to that a little 
bit? 

Mr. Corr. The numbers that we provided to you involve the 
work of our strike forces in areas where we have concentrated our 
time and energy. In 2008 alone, there was a return of $8 for every 
$1 we spent from our HCFAC fund, which is the basic source of 
revenue for our prevention and enforcement efforts. The prepay- 
ment restrictions and claims audits that we have instituted we be- 
lieve have returned $13 for every $1 we have spent over the last 
3 years. And these are lessons learned. We are trying our best to 
identify those techniques that most quickly and most effectively 
identify when fraud is occurring. 

Senator Franken. I imagine at some point the investment and 
the yield would reach a point of diminishing returns. But is it fair 
to say that it has not yet? 

Mr. Corr. That is fair to say. 
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Senator Franken. OK. Thank you. 

This is for both of you. This is just a curiosity of mine. How 
many of these people who end up doing fraud start out doing this 
legally and say, “Hmm, you know, I could have billed for a more 
expensive wheelchair. I think I will do that”? And then they do 
that and they get away with it, and now they are doing it rou- 
tinely, and they buy a nicer condo. And then they start doing it. 
Is that common? Is that a common thing? 

Mr. West. Unfortunately, we do not have very precise numbers 
on fraud generally or on how many individuals who might start out 
as legitimate providers migrate. 

Senator Franken. You do not collect stories. 

Mr. West. We do not have that, unfortunately. Senator. 

Senator Franken. OK. And it is fair to say, is it, Mr. Corr, that 
electronic records, electronic health records, really is an area — be- 
cause you are talking about the data base you are getting together. 
That is a place where we can really start increasing our efficiency 
in attacking fraud. Is that right? 

Mr. CoRR. Absolutely, as well as improving the quality of medical 
care. 

Senator Franken. So it is a tremendous investment. It is a win- 
win, right? 

Mr. Corr. It is an investment that Congress has made and that 
we are doing our best to implement. 

Senator Franken. OK. I want to thank both you guys for the 
work you do. 

Mr. Corr. Thank you. 

Mr. West. Thank you. 

Senator Franken. Thank you, Mr. Chairman. 

Senator Kaufman. Senator Klobuchar. 

Senator Klobuchar. Thank you very much, Mr. Chairman. 

I know, Mr. West, that you talked about — when you talked about 
the HEAT team — how you have been able to analyze this data and, 
in coordination with HHS, identify fraud hot spots and then focus 
on those hot spots. So what are the factors that determine whether 
a place is a hot spot? 

Mr. West. Well, I think one of the key things we look for are pat- 
terns of activity. If we see patterns of, say, overutilization or if we 
see patterns of overbilling, if you have a particularly small provider 
and they are a large percentage of claims that are made in a par- 
ticular area, that is an indicator that there may be fraudulent ac- 
tivity going on. So there are a number of data points that we look 
at. 

Senator Klobuchar. So hot spots are parts of an area, is what 
you are looking at? 

Mr. West. When I talked about hot spots, I was referring geo- 
graphically. I think we know that — and I think the deployment of 
our law enforcement resources as manifest by the strike forces indi- 
cates where we see 

Senator Klobuchar. And where are — can you tell me where 
these hot spots are? 

Mr. West. I think you will see it in South Florida 

Senator Klobuchar. Are they places that are hot? Florida. 

Mr. West. Houston. 
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Senator Klobuchar. I just knew it. 

Mr. West. And Houston where it is also warm, but you also have 
Los Angeles, where I guess it is warm most of the year, and De- 
troit, where you have 50-50. 

Senator Klobuchar. I think what would be interesting with this 
is that we are very focused on the highest quality, low-cost areas 
of the country in terms of putting incentives into this bill to get 
Medicare reimbursement rates to reward that kind of behavior. 
And I find it interesting that the places that you mention tend to 
be some of the places, particularly Florida, Texas, that have some 
of the higher-cost, lower-quality care, and that is nothing to say 
about these States, but sometimes it is because there is a lack of 
organization in their health care systems. Sometimes it is because 
they just have had a culture of medicine delivery that just is not 
the same as the way a place like Mayo clinic would do it. And I 
find it so interesting you mentioned two of the areas that tend to 
have — I think most people would think it is like a hotel. You pay 
more and you get a better room. Not true with health care. For the 
most part, you pay more and you get a worse room, whether it is 
in a hospital or whether it is the treatment you get. 

So I just wonder if you have any thoughts on the interrelation- 
ship between disorganized health care systems and the propensity 
for fraud. 

Mr. West. Well, I think whenever you have — I think Senator 
Sessions actually said it best. Whenever you have large amounts 
of money, you have the propensity for fraud. I think that is why 
we have efforts to combat not only health care fraud at the Federal 
level, but also financial fraud in all of its forms. And so I do not 
know if I am the best person to comment on the interrelationship 
between disorganized health systems and fraud, but I do know that 
where we see it, it is usually because we see patterns that are oc- 
curring. 

Senator Klobuchar. And then are you able with this hot-spot 
analysis to learn from that and then prevent certain locations from 
being hot spots, you kind of put the word out on the kind of fraud 
you are seeing? 

Mr. West. Well, the data flows both ways. Not only is it impor- 
tant for us to share data with HHS to try to identify where we are 
going to deploy our law enforcement resources, what we pick up in 
the field and the information we pick up in the field, it is very im- 
portant for the Department of Justice to share that with HHS so 
they can in turn identify providers who may be falling into these 
patterns. Absolutely, it flows both ways. 

Senator Klobuchar. Did you want to add anything, Mr. Corr. 

Mr. Corr. Simply to say that that is exactly right, and it is the 
reason the collaboration is paying off. 

Senator Klobuchar. I found that interesting, and what I would 
hope then also would come out of it is some suggestions about how 
to, you know, organize the systems and put in place these protec- 
tions to prevent fraud. And it is just no surprise to me that there 
is a pattern. 

Mr. Corr. Senator, just as one example, the lack of account- 
ability within a disorganized health care system does open the pos- 
sibility for fraud. For example, if you bundled payments for certain 
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kinds of services and one aspect of that bundled payment was du- 
rable medical equipment, it would be more difficult for a fly by- 
night criminal to set up a corporation and start billing Medicare 
than if they had to participate as a part of a more organized sys- 
tem where there was a single payment for all the services that 
were rendered. 

Senator Klobuchar. Because the other providers would have an 
interest, and there would be a double-check for you, not just the 
Government checking. 

Mr. CORR. Yes. 

Senator Klobuchar. I would think the other people that want 
to get paid have an interest in not getting ripped off by some fly 
by-night criminal that comes in and takes part of their money 
when they do not get the durable medical equipment. That is very 
interesting, because I am a big fan of these bundled payments. So 
thank you very much. 

Senator Kaufman. Well, I want to thank you both for your excel- 
lent testimony on what obviously is a critical subject. As we move 
toward meaningful health care reform, we must ensure that crimi- 
nals who engage in health care fraud and those who contemplate 
doing so understand that they face swift prosecution and substan- 
tial punishment. I look forward to working with the Department of 
Health and Human Services and with the Justice Department and 
with Chairman Leahy and others on the Committee to promote this 
goal. 

Thank you very much, and the hearing is adjourned. 

[Whereupon, at 11:34 a.m., the Committee was adjourned.] 

[Questions and answers and submissions for the record follow.] 
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QUESTIONS AND ANSWERS 

Additional Written Question for the Record 
HHS Deputy Secretary Bill Corr 
Senate Judiciary Committee Hearing 
“Effective Strategies for Preventing Health Care Fraud” 

October 28, 2009 

Senator Coburn 

1 0. The new government plan proposed by Democrats is supposed to control costs by reducing 
the profits of insurance companies. Fortune Magazine found that the top 1 4 insurers earned a 
combined $8.61 billion in 2008. That may seem like a lot of money, but consider that Medicare 
lost an estimated $60 billion - seven times as much money - to fraud as those insurers earned in 
profits. 

Moreover, GAO labeled Medicaid a “high risk” program, finding $32.7 billion in improper 
payments in 2007 alone - 10 percent of the program’s total spending. So the Medicare and 
Medicaid “public plans” lose more than S90 billion dollars to fraud each year - ten times the 
profits of the major insurers. 

Question: If the new government plan is anywhere close to the size of either Medicare or 
Medicaid, experience demonstrates that taxpayers will lose far more to fraud than they wilt 
save in eliminating insurer profits. Is that a good investment for taxpayers? 


Answer: 

As you know, the public option would be one option among numerous private options within the 
health exchange. According to an analysis by CBO, 30 million Americans would participate in 
the exchange but only 6 million would participate in the public plan, meaning that 4/5 of people 
enrolled in the exchange would opt for private coverage. Medicare and Medicaid have a 
combined enrollment of roughly 98 million Americans, significantly greater than the 6 million 
estimated to participate in the public option. Fraud is an issue the Administration is addressing 
in both Medicare and Medicaid, but the public option will have significantly fewer participants 
than other public programs. 

The Administration has been clear that cracking down on Medicare and Medicaid fraud is a top 
priority. In providing health care to 98 million Americans, CMS expends over $700 billion per 
year on health care expenditures for Medicare, Medicaid, and the Children’s Health Insurance 
Program. Medicare alone pays $431 billion in claims a year and processes 4.6 million claims 
each working day. In programs of this size and scale, even a small fraction of dishonest people 
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can cost the taxpayers a significant amount of money. We will not allow a few unscrupulous 
individuals to be the reason millions of Americans are denied access to health care. 

Keep in mind that fraud and abuse is not limited to federal health insurance programs. In fact, 
the $60 billion figure you cite is from the National Health Care Anti-Fraud Association and it 
relates to the health care system overall, both private and public. It is not a Medicare-only fraud 
number. The Administration does not currently calculate a “fraud rate” for Medicare or 
Medicaid. We do knoW that health care fraud is a national problem that requires collaboration 
among private and public entities. Experts agree that the most effective way to eliminate fraud is 
to stop it before it ever starts. ITie Administration is making program integrity and fiscal 
oversight a high priority at CMS. 

The health reforms under discussion in Congress, accomplished through a partnership of private 
insurance plans and public programs, give new authorities for fighting fraud in Medicare and 
Medicaid, and provide opportunities for ongoing collaboration between the public and private 
sectors. The Administration takes our responsibility as a steward of taxpayer funds very 
seriously and are working to enstfre that neither Medicare, Medicaid, nor any future public 
program is an easy target for unscrupulous individuals and criminal elements whose intent is to 
perpetrate fraud. 
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Questions for Bill Corr, Deputy Secretary 
U.S. Department of Health and Human Services 
Submitted by Senator Specter 


1 . Mr. Corr, you note that “The Health Care Fraud Prevention and Enforcement Action 
Team (HEAT)” was “established by Secretary Sebelius and Attorney General Holder 
on May 20, 2009.” I chaired a Crime and Drugs Subcommittee hearing on “Criminal 
Prosecution as a Deterrent to Health Care Fraud” that very same day. On May 2 1 , 
2009, 1 wrote to General Holder and Secretary Sebelius to encourage their 
consideration of recommendations we received from Dr. Malcolm Sparrow, a 
criminologist from Fiarvard. Dr. Sparrow recommended that HHS “Require a review 
of the adequacy of the Medicare and Medicaid programs’ operational responses to 
claims submitted that are clearly implausible. Auto-rejection of claims involving 
dead patients, dead doctors, or previously deported persons is a terribly weak 
response . . . .” On July 24, 2009, HHS Inspector General Daniel R. Levinson 
responded to my letter that OIG “will consider for inclusion in our fiscal year 2010 
work plan a review of CMS’s['] operational response to implausible claims.” To 
your knowledge, Mr. Corr, has the OIG included a review of CMS’s operational 
response to implausible claims in its FY 2010 work plan? Do you agree with Dr. 
Sparrow that it should? 

Response: 

Yes, OIG has several audits and evaluations in its FY 2010 work plan that relate to 
CMS payments for and operational responses to implausible claims. These audits 
and evaluations will identify possible overpayments and vulnerabilities in internal 
controls and recommend safeguards to avoid these types of incorrect payments in the 
future. OIG’s planned and ongoing work in this area includes reviews of: 

• Medicare and Medicaid payments for claims for services ordered or referred by: 

o deceased physicians, 
o excluded providers, and 

o other providers with invalid or inactive provider identification 
numbers; 

• Medicare payments for claims involving deceased beneficiaries; 


CMS stands for the Centers for Medicare and Medicaid Services. 
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• Medicare payments for physician claims with inaccurate infonnation about the 
setting in which the service was provided. Medicare reimburses physicians at a 
lower rate for services provided in an outpatient facility such as an ambulatory 
surgical center than in the physician’s office, so inappropriate coding for place of 
service on a claim can result in overpayments. If a physician submits a claim 
indicating that a service was provided in his/her office and an outpatient facility 
submits a claim for the same beneficiary for the same date indicating that the 
service was provided at the facility, this could indicate an inaccurate claim. 

2. Mr. Corr, you testified that “We are putting criminals who fraudulently billed 
Medicare for equipment like wheelchairs behind bars, while at the same time 
ensuring our beneficiaries get the right services and the ones they pay for.” (Corr 
Stmt, at 1 2). Do you think that jail time is the best deterrent when it comes to 
highly profitable white collar frauds? 

Response: 

Criminal prosecution is a critical component of an overall law enforcement strategy 
designed to detect and prevent health care fraud - a strategy that also includes civil 
fines and penalties, administrative sanctions such as exclusion from participation in 
Federal health care programs, periodic financial audits, industry guidance, 
beneficiary outreach, and evaluations that identify and recommend corrective action 
for program vulnerabilities. Recently, an OIG investigation resulted in convictions 
of three executives of the Purdue Frederick Company based on their positions of 
responsibility at Purdue during the time of the fraudulent misbranding of OxyContin. 
After these convictions, OIG excluded the three executives from participation in 
Federal health care programs. The exclusions have been upheld administratively and 
are on appeal in Federal court. 

We believe that criminal prosecutions (and subsequent exclusion) have a marked 
sentinel effect. Though deterrence is difficult to quantify, we have empirical 
evidence that our Strike Force model for investigating and prosecuting health care 
fraud has resulted in reductions in improper claims to Medicare. Medicare claims 
data showed that during the first 12 months of the Strike Force (March 1, 2007, to 
February 29, 2008), claim amounts submitted for Durable Medical Equipment 
(DME) in south Florida decreased by 63 percent to just over $1 billion from nearly 
S2.76 billion during the preceding 12 months. 
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3. Mr. Corr, you mention that HHS is “using new methods of data analysis and 

intelligence gathering to detect patterns of criminal activity, including regions of the 
country where they are most prevalent, and the types of payments from Medicare and 
Medicaid that are most vulnerable to fraud.” (Corr Stmt, at 2). What types of new 
methods of data analysis is HHS generally, and CMS in particular, using to 
detect fraud? For the Record, what is the “Integrated Data Repository” (Corr 
Stmt, at 7) and what are “Benefit Integrity Contractors”? How do these new 
tools facilitate beneficiary and physician interviews to nail down suspect claims? 

Response: 

CMS has been working to consolidate claims information, with the first phase of an 
integrated data repository (IDR) already complete and targeted for initial use by the 
end of the year. An integral part of the CMS data warehouse strategy, the IDR 
ensures a consistent, reliable, secure, enterprise-wide view of data supporting CMS 
and its partners in more effective delivery of quality health care at lower cost to 
CMS' beneficiaries through state-of-the-art health informatics. 

The IDR will allow CMS to: 

• Transition from a claim-centric orientation to a multi-view orientation that 
includes beneficiaries, providers, health plans, claims, dnig data, clinical data 
and other data as needed. 

• Create an analytic and reporting platform. 

• Retain operational data stores such as Common Working File (CWF) and 
those in shared systems. 

• Provide database scalability to meet current and expanding volumes of CMS 
data. 

• Provide uniform privacy and security controls. 

• Provide users the capability to analyze the data in place instead of relying on 
data extracts. 

• Integrate claims data from diverse sources such as Medicare and Medicaid in a 
meaningful way. 

The vision of the IDR includes providing greater information sharing, broader and 
easier access, enhanced data integration, increased security and privacy and 
strengthened query and analytic capability by building a unified data repository for 
reporting and analytics. 
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Benefit integrity activities at CMS are perfomed by designated benefit integrity 
contractors, the Program Safeguard Contractors (PSCs) which are being replaced by 
new Zone Program Integrity Contractors (ZPICs), who identify and track fraud, 
waste & abuse in the Medicare program, impose administrative actions such as 
suspensions, overpayment collections and sanctions, and work as a liaison to make 
referrals to CMS’ law enforcement partners. Within the last two years, CMS’ benefit 
integrity contractors have suspended nearly $23 million in payments, referred nearly 
$2 billion in overpayments for collection, and made more than 700 referrals to law 
enforcement. 

As part of the HEAT initiative, the OIG and DOJ have formed a cross-discipline, 
cross-department data intelligence team to examine Medicare claims for fraud and 
aberrant patterns in claims and billing. The team is comprised of Investigators, 
Auditors, and Evaluators from OIG as well as a Senior Health Care Program Analyst 
from DOJ. Together the team brings a wealth of experience in utilizing sophisticated 
data analysis tools combined with criminal intelligence gathered directly from OIG 
Investigators in the field in order to more quickly identify ongoing health care fraud 
schemes and trends. 

The HEAT initiative has also expanded the Medicare Fraud Strike Forces. Strike 
Forces are law enforcement specialty teams that conduct criminal investigations and 
prosecutions and execute enforcement operations in areas identified as being at high 
risk for and having high concentrations of health care fraud. DOJ and HFIS are 
implementing a new paradigm in fighting fraud by using data analysis to 
swiftly identify, investigate, and prosecute health care fraud perpetrators. 

Strike Force investigations are data driven and target individuals and groups that are 
actively involved in ongoing Medicare fraud schemes. 

OIG is also capitalizing on cutting edge electronic discovery tools to maximize 
investigative efficiency in the processing and review of electronic evidence obtained 
during the course of our health care fraud investigations. This technology allows 
OIG Investigators and Computer Forensics Examiners to cull through Gigabytes, or 
even Terabytes, of electronic mail and other documents in a matter of days as 
opposed to months of manual investigative analysis. The OIG is also providing 
access to these tools to our law enforcement partners allowing a much more 
collaborative approach to reviewing electronic evidence than has been done up to 
now. 
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Additional Written Question for the Record 
HHS Deput}' Secretary Bill Corr 
Senate Judiciary Committee Hearing 
“Effective Strategies for Preventing Health Care Fraud” 
October 28, 2009 


Senator Coburn 

10, The new government plan proposed by Democrats is supposed to control costs by reducing 
the profits of insurance companies. Fortune Magazine found that the top 14 insurers earned a 
combined $8.61 billion in 2008. That may seem like a lot of money, but consider that Medicare 
lost an estimated $60 billion - seven times as much money - to fraud as those insurers earned in 
profits. 

Moreover, GAO labeled Medicaid a “high risk” program, finding $32. 7 billion in improper 
payments in 2007 alone - 1 0 percent of the program’s total spending. So the Medicare and 
Medicaid “public plans” lose more than $90 billion dollars to fraud each year - ten times the 
profits of the major insurers. 

Question: If the new government plan is anywhere close to the size of either Medicare or 
Medicaid, experience demonstrates that taxpayers will lose far more to fraud than they will 
save in eliminating insurer profits. Is that a good investment for taxpayers? 


Answer: 

As you know, the public option would be one option among numerous private options within the 
health exchange. According to an analysis by CBO, 30 million Americans would participate in 
the exchange but only 6 million would participate in ’the public plan, meaning that 4/5 of people 
enrolled in the exchange would opt for private coverage. Medicare and Medicaid have a 
combined enrollment of roughly 98 million Americans, significantly greater than the 6 million 
estimated to participate in the public option. Fraud is an issue the Administration is addressing 
in both Medicare and Medicaid, but the public option will have significantly fewer participants 
than other public programs. 

The Administration has been clear that cracking down on Medicare and Medicaid fraud is a top 
priority. In providing health care to 98 million Americans, CMS expends over $700 billion per 
year on health care expenditures for Medicare, Medicaid, and the Children’s Health Insurance 
Program. Medicare alone pays $431 billion in claims a year and processes 4.6 million claims 
each working day. In programs of this size and scale, even a small fraction of dishonest people 
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can cost the taxpayers a significant amount of money. We will not allow a few unscrupulous 
individuals to be the reason millions of Americans are denied access to health care. 

Keep in mind that fraud and abuse is not limited to federal health insurance programs. In fact, 
the $60 billion figure you cite is from the National Health Care Anti-Fraud Association and it 
relates to the health care system overall, both private and public. It is not a Medicare-only fraud 
number. The Administration does not currently calculate a “fraud rate” for Medicare or 
Medicaid. We do know that health care fraud is a national problem that requires collaboration 
among private and public entities. Experts agree that the most effective way to eliminate fraud is 
to stop it before it ever starts. The Administration is making program integrity and fiscal 
oversight a high priority at CMS. 

The health reforms under discussion in Congress, accomplished through a partnership of private 
insurance plans and public programs, give new authorities for fighting fraud in Medicare and 
Medicaid, and provide opportunities for ongoing collaboration between the public and private 
sectors. The Administration takes our responsibility as a steward of taxpayer funds very 
seriously and are working to ensure that neither Medicare, Medicaid, nor any future public 
program is an easy target for unscrupulous individuals and criminal elements whose intent is to 
perpetrate fraud. 
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Questions of Senator Tom Coburn, M.D. 

"Effective Strategies for Preventing Health Care Fraud" 

United States Senate Committee on the Judiciary 
October 21, 2009 

1. What criminal statutes are used to prosecute health care fraud? 

D OJ Response : The following table presents the criminal statutes used most frequently in 
the Department’s health care fraud cases and matters in fiscal year 2009. 


Rank 

Frqcjf; 

Unkcd^MteatCodeTitle and Section "Short Title” 

U.S.Code 
Title 8i SccSon 

Pet Total 

FY2009 

1 

Health Care Fraud 

18U.S.C. 1347 

IBSQH 

2 

Cor^spiracy toCommit Offeree or Defraud Ur>ited States 

18U.S.C. 371 

■39 

3 

Criminal Forfeiture 

18U.S.C. 982 

10.9% 

4 

Attempt and Conspiracy 

18 U.S.C. 1349 

8.3% 

5 

Mail Fraud and Swindles 

18U.S.C. 1341 

5,1% 

6 

Laundering of Monetary Instruments 

18U,S.C. 1956 

4.1% 

7 

False Statements Relating to Health Care Matters 

18 U.S.C. 1035 

3.4% 

8 

Criminal Penalties for Acts Involving Federal Heath Care Programs 

42 U.S.C. 1320 

2.7% 

9 

Prohibited Acts - Food, Drug and Cosmetic Act 

21 U.S.C 331 

2.7% 

10 

Engagingin Monetary Transactions in Property Derived from 
Specified Unlawful Activity 

18U.5.C. 1957 

2.0% 

11 

Fraud by Wire, Radio, or Television 

IS U.S.C. 1343 

2,0% 

12 

Fake Statements or Entires 

18 U.S.C. 1001 

1.5% 

13 

Fraud and Related Activity in Connection with Wentitication 
Documents, Authentication Features, and Information 

18 U.S.C, 1028 

1.4% 

14 

Principals - Crimes 

18 U.S.C. 2 

1.2% 

15 

Fake, Fictiousor Fradulent Claims 

18 U.S.C. 287 

1.1% 

16 

Prohibited Acts - Drug Abuse Prevention a rxl Gontrd 

21 U.S.C. 841 

1.0% 

17 

Title IS Qvil Forfeiture 

18 U.S.C. 981 

1.0% 

18 

Attempt and Conspiracy 

21 U.S.C. 846 

0.9% 

19 

Theft or Embezzlement in Connection with Health Care 

18 U.S.C, 669 

0,9% 

20 

Prohibited Acts - Drug and Abuse and Prevention Control 

21 U.S.C, 843 

0.8% 

21 

Criminal Forfeiture 

21 U.S.C. 853 

0.5% 

22 

Public Money, Property or Records 

18 u s e. 641 

0.4% 

23 

Authorized Sentences 

18 U.S.C. 3551 

0.4% 

24 

f^nalties - Food, Drug, and Cosmetic Act 

21 U.S.C. 333 

0.4% 

25 

Obstruction of Criminal Investigatinsof Health Care Offenses 

18 U.S.C. 1518 

0.3% 

26 

Attempt to Evade or Defeat Tax 

26 U.S.C. 7201 

0.3% 

27 

F^nalty for Failure to Appear 

18 U.S.C. 3146 

0.3% 

28 

Smuggling Goods into the United States 

18 U.S.C. 545 

0.3% 

29 

Destruction, alteration, or falsification ofrecords in Federal 
hvestgations and Bankruptcy 

18 U.S.C, 1519 

0.2% 

30 

A# Other Statutes 


5.0% 


W. " fr*" 


alfflptOW 
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2. llow many criminal health care fraud investigations have been opened in the last five 
years? How many criminal health care fraud prosecutions have been brought in the last 
five years? How many criminal health care fraud convictions have been secured in the last 
five years? 

a. How many criminal health care fraud investigations have been opened in the last five 

years? 


DOJ Response : Over the past five years, the Department of Justice has opened a total of 
4,620 criminal health care fraud investigative matters. The following chart presents the number 
of new investigative matters opened during each fiscal year, 2005-2009. 
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Q2ta): Number of Criminal Health Care Fraud Investigations Opened by USAOs 
(Matters Referred, e.g. Referrals), FYs 2005-2009 


1014 



b. How many criminal health care fraud prosecutions have been brought in the last five 

years? 


DOJ Response : Over the past live years, the Department of Justice has filed or opened a 
total of 2, 1 54 criminal cases charging 3,61 7 individual defendants with health care fraud 
violations. The following chart presents the number of cases filed and defendants charged 
during each fiscal year, 2005-2009. 
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c. How many criminai health caie fraud convictions have been secured in the iast five 

years? 

D£MRSS01SSS.- Over the past five years, the Department of Justice has secured 2,801 
convictions in criminal heal th care fraud cases prosecuted. The following chart presents the 
number of convictions in criminal health care fraud cases during each fiscal year, 2005-2009. 
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3. Which criminal statutes are used most often to prosecute criminal health care fraud? 

DOJ Response : The criminal health care fraud statute. Title 18 U.S.C. §1347, is the most 
frequently used statute in criminal health care fraud prosecutions. Other criminal statutes that 
are frequently used include; conspiracy to defraud the United States, Title 18 U.S.C. §371, and 
attempt and conspiracy, Title 18 U.S.C. §1349; mail fraud. Title 18 U.S.C. §1341, and wire 
fraud. Title 18 U.S.C. §1343; money laundering. Title 18 U.S.C. §1956, and engaging in 
monetary transactions in property derived from specified unlawful activity. Title 18 U.S.C. 
§1957; false statements relating to healthcare matters. Title 18 U.S.C. §1035, and false 
statements. Title 18 U.S.C. §1001; and Food, Drug and Cosmetic Act violations. Title 21 U.S.C. 
§331 and §333. Collectively, these ten criminal statutes were charged in 70 percent of all health 
care fraud cases last year. The criminal penalty provisions of Title 42 U.S.C. §1320a-7b 
(Medicare Anti-Kickback Statute) were also charged in another 3 percent of health care fraud 
cases. 

4. Is existing criminal law sufHcient to reach the kind of health care fraud that you are 
seeing today? 

a. If not, please give examples of the types of conduct you need to prosecute, but 
cannot reach with existing law. 

DOJ Response : As demonstrated by the Department’s response to Question 1 , there are a 
substantial number of criminal statutes available for prosecuting numerous forms of health care 
fraud. However, we regularly evaluate whether additional statutes may be helpful as changes to 
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health care financing and delivery systems occur. For example, in the private sector, the 
marketing and sale of fraudulent group health coverage to employee group health plans can be 
difficult to detect and prosecute. Additional enforcement tools may enhance efforts to curtail 
such abuses. . 

5. What percentage of health care fraud can you not prosecute because of inadequacies in 
existing law? 

DOJ Response : The Department is not aware of a significant amount of health care fraud 
schemes that cannot be prosecuted because of inadequacies in existing law. 

6. How many prosecutors are currently assigned to health care fraud? How many of these 
prosecutors work health care fraud cases full time? On average, what is the health care 
fraud caseload for each of these prosecutors? 

DOJ Response: The Department’s health care fraud component agencies track attorney 
time by recording the amount of hours worked on health care fraud cases and matters. A single 
attorney full-time equivalent (FTE) equals 2,080 hours worked by any number of attorneys on 
health care fraud cases and matters. Therefore, the Department can only provide statistics for the 
number of attorney FTEs who recorded time worked on criminal and/or civil health care fraud 
cases and investigations. 

In fiscal year 2009, approximately 125 FTE among criminal Assistant United States 
Attorneys and DOJ criminal attorneys were devoted to criminal health care fraud prosecutions 
and investigations. On average, each criminal health care fraud attorney FTE handled about 10 
cases (which included new cases filed during the fiscal year and pending cases filed in previous 
years that were still being litigated in fiscal year 2009). In addition, each criminal health care 
fraud attorney FTE, on average, handled approximately 21 investigative matters (which included 
new matters opened during the fiscal year, plus matters pending from prior years that remained 
under investigation in fiscal year 2009). 

Last year, approximately 140 FTE civil Assistant United States Attorneys and DOJ Civil 
Division attorney work years were devoted to civil health care fraud cases and investigative 
matters. On average, each civil health care fraud attorney FTE’s case load was about 7 eases 
(which included new cases filed during the fiscal year and pending cases filed in previous years 
that were still being litigated in fiscal year 2009). In addition, each civil AUSA or DOJ attorney 
FTE, on average, handled approximately 15 civil investigative matters (which included new 
matters opened during the fiscal year, plus matters pending from prior years that remained under 
investigation in fiscal year 2009). 


7. In your opinion, are the sentences available under existing law and Sentencing 
Guidelines sufficient to punish and deter health care fraud? 
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DOJ Response : The Department believes that prison sentences have an important 
deterrent effect on health care fraud. The Department also believes that the Sentencing 
Guidelines generally provide an adequate framework for achieving tough, fair and consistent 
sentences in the federal criminal justice system. 

8. Do improvements need to be made to any existing criminal laws to make them more 
useful in health care fraud prosecutions? If so, what are your suggested improvements? 

DOJ Response : Although the Department is not in a position to offer any specific 
proposals at this time, we look forward to working with the Committee and with Congress on 
effective strategies for prosecuting health care fraud in all of its forms. 

9. How much of the rampant health care fraud that we are experiencing is the result of lax 
enforcement of existing criminal law? 

DOJ Response : The Department of Justice is vigorously enforcing criminal law to 
prevent, deter, and prosecute health care fraud to the fullest extent possible with our current 
levels of attorney, investigative, and support staff funded by the Health Care Fraud and Abuse 
Control (HCFAC) program. Between fiscal years 2003 and 2009, mandatory HCFAC program 
funds provided to the Department were largely fixed by statute at 2003 levels. The Tax Relief 
and Health Care Act of 2006 provided annual inflationary increases in HCFAC funding for fiscal 
years 2007-2009. The Department used the annual inflationary increases to launch the Medicare 
Fraud Strike Force. Last year, the Department also received an addilional $19 million in 
discretionary funding through the HCFAC program for health care fraud enforcement. The 
Department used the added discretionary funding, in part, to expand the Strike Force from two to 
four sites, and for civil enforcement. In 2010, the Department received an additional $29.8 
million in discretionary funding through the HCFAC program. During the seven-year period 
when health care fraud enforcement resources were increased only by annual inflation, the 
Department increased the number of criminal health care fraud cases filed annually by 34 
percent from 362 cases in 2003 to 481 cases in 2009. Over this same period, however, the 
number of criminal health care fraud cases pending (e.g., awaiting settlement or resolution by 
trial) increased by nearly 45 percent from 551 to 798 cases (see following chart). 
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Q. 9 : DOJ Health Care Fraud Crmiiial 
IrsvMtlgattons and Cases Pending, FYs 2003*^09 


Cases Pending 


Defendants in Cases 
finding 


Investigations 

Pending 


Subjects under 
^Investigation 


24% 


2706 


ID, The new government plan proposed by Democrats is supposed to control costs by 
reduemg the profits of insurance companies. Fortune Magazine found that the top 14 
insurers earned a combined $8.61 billioit in 2608. That may seem like a lot of money, but 
consider that Medicare lost an estimated $60 billion - seven times as much money - to fraud 
as those insurers earned in profits. 

Moreover, GAO labeled Medicaid a "high risk" program, finding S32.7 billion in improper 
paynsents in 2007 alone -10 percent of the program's total spending. So the Medicare and 
Medicaid "public plans" lose more than $90 billion dollars to fraud each year - ten times 
the profits of the major insurers. 

Question: 

If the new government plan is anywhere close to the size of either Medicare or Medicaid, 
experience demonstrates that taxpayers will lose far more to fraud than they will save in 
eliminating insurer profits, is that a good investment for taxpayers? 

_ SiMlmsSMS.: A precise measure of the amount of fraud in Medicare and Medicaid does 
hot exist. I he Department's experience, from years of criminal and civil enforcement is that 
private health insurers suffer losses from fraud and abuse similar to those suffered by 
govemraent health care programs. Because health care fraud drives up both public and private 
health care costs, the Department is commuted to vigorously combating health care fraud in all 
of its forms. 
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We think it is important to note that the improper payment rate should never be confused 
with the rate of fraud in any federal government program. OMB Circular A- 1 23 defines 
“improper payment” as any payment that should not have been made or that was made in an 
incorrect amount. Incorrect amounts are overpayments and underpayments (including 
inappropriate denials of payment or service). An improper payment in the Medicare program 
means that the documentation provided with a claim docs not support a claim payment. The 
reason for a determination of improper payment could be poor record-keeping, a mistake by the 
provider or supplier, or a decision by a supplier or provider that not contesting a finding of 
improper payments is the less costly avenue. Therefore, the fact that a payment has been ruled 
improper does not mean that the service should not have been provided. Fraud, on the other 
hand, implies intent to steal from the program. 


- 8 - 
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Senator Specter - Questions for Assistant Attorney General Tony West 

Senate Judiciary Committee: 

Effective Strategics for Preventing Health Care Fraud 

October 28, 2009 


1 . Mr. West, you mention the historic and groundbreaking prosecution of “Pfizer Inc. and its 
subsidiary Pharmacia & Upjohn Company Inc.” in which they “agreed to pay $2.3 billion to 
resolve criminal and civil liability arising from the illegal promotion of’ Bextra. (West Stmt, 
at 2). I understand two individuals were prosecuted in related cases but that, to date, no 
individual has been sentenced to jail time. Do you think that white collar criminals who 
commit - or assist their corporations in committing - multi-billion dollar health care 
frauds would be better deterred if they were sentenced to a period of incarceration? 

Response: 

The Department is committed to vigorously prosecuting those responsible for committing 
health care fraud. In determining whether charges should be brought against corporations 
and their executives, the prosecutors weigh all of the factors normally considered in the 
sound exercise of prosecutorial judgment: the sufficiency of the evidence; the likelihood 
of success at trial; the probable deterrent, rehabilitative, and other consequences of 
convietion; and the adequacy of noncriminal approaches. 

In the Pfizer/Pharmacia matter, we have charged and obtained convictions for the most 
serious, readily provable offenses that were supported by the facts of the case. The 
prosecutors made those determinations based on an “assessment of the extent to which 
particular charges fit the specific circumstances of the case, [were] consistent with the 
purposes of the Federal criminal code, and maximizejd] the impact of federal resources 
on crime.” See U.S.A.M. § 9-28.1200B. Also, “[a] charge is not ‘readily provable’ if the 
prosecutor has a good faith doubt, for legal or evidentiary reasons, as to the 
Government’s ability readily to prove a charge at trial.” Department Policy Concerning 
Charging Criminal Offenses, Disposition of Charges, and Sentencing (Sept. 22, 2003) 
("Ashcroft Memorandum"). “[Cjharges should not be filed simply to exert leverage to 
induce a plea.” Id. 

Two individuals were charged and convicted in connection with that matter based on the 
evidence the Government was able to develop in the course of its investigation. One 
individual was convicted of a misdemeanor offense, and a probationary term was 
appropriate. In the case of a second individual, the Government advocated for a term of 
imprisonment, but the court sentenced the defendant to a term of probation with six 
months of home confinement. Neither individual was a senior executive in the company. 
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To obtain a felony conviction of a corporate executive of a pharmaceutical or medical 
device company engaged in health care fraud, the United States is required to prove, 
beyond a reasonable doubt, that the individual had the requisite intent to commit the 
crime. Corporate executives are not vicariously liable for the felonious conduct of 
employees within the corporation. Therefore, a conviction of the company for 
feloniously misbranding a prescription drug product, for example, would require proof 
beyond a reasonable doubt that the executive had personal knowledge of the felonious 
misbranding activity and intended to defraud or mislead. In large organizations it can 
be very difficult to prove, beyond a reasonable doubt, that high level executives had 
knowledge of the illegal activity of their subordinates. It is especially challenging to 
prove the criminal intent necessary to sustain a felony conviction that could lead to a 
sentence of imprisonment. 

Frequently, we learn of the allegations of criminal activity from the filing of a qui lam 
lawsuit by a company insider. The allegations are often about conduct that has occurred 
years before the lawsuit is filed. Therein ties another problem of pursuing individuals. 
We have limited time and resources to develop the facts and, as a result, the charging 
decisions are affected by the approaching statute of limitations. 


2. Mr. West, you also mention the Department’s prosecution of Eli Lilly and that the company 
“pled guilty to violating the Food, Drug, and Cosmetic Act (FDCA) for its illegal marketing of 
the anti-psychotic drug Zyprexa for uses that were not approved by the FDA.” (West Stmt, at 
4). That settlement in January 2009 “totaled $ 1 .4 1 5 billion and included a $5 1 5 million 
criminal fine, SlOO million in forfeiture and $800 million in civil recoveries . . . .” To your 
knowledge, was anyone sentenced to jail time for the FDCA fraud perpetrated by Eli 
Lilly in its marketing of Zyprexa? 

Response: 

No one was sentenced to jail in connection with the Eli Lilly matter. 

3. Finally, Mr. West, you testified that “just last week, Mylan Pharmaceuticals, Inc. paid $118 
million to resolve allegations that it had sold innovator drugs that were manufactured by other 
companies and had classified those drugs as non-innovator drugs for Medicaid rebate 
purposes.” Are you aware of whether any corporate actor or individual agent of Mylan 
Pharmaceuticals is expected to be targeted for the conduct that resulted in that 
prosecution and, if so, will the Department seek to have a sentenee of incarceration 
imposed? 

Response: 

We do not expect any criminal prosecution of any corporate actor or individual agent of 

Mylan Pharmaceuticals as a result of this conduct. 
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4. Mr. West, do you think that if individuals were incarcerated that would tend to have a 
general deterrent effect upon other corporate executives tempted by the profits 
associated with health care fraud? 

Criminal prosecution is a critical component of an overall law enforcement strategy 
designed to detect and prevent health care fraud. Consistent with Department policy, upon 
conviction, we advocate for sentences of imprisonment within the advisory Sentencing 
Guidelines range in all but extraordinary cases. This policy reflects the Department’s belief 
that the Sentencing Guidelines provide the best framework for achieving tough, fair and 
consistent sentences in the federal criminal justice system. 

Despite the challenges of bringing charges against individuals, the Department of Justice has 
charged and obtained convictions of senior corporate executives and others engaged in 
illegal activity in connection with the sale and marketing of pharmaceuticals and devices. In 
several recent cases, such as Purdue Pharma discussed below, responsible corporate officers 
were prosecuted where they did not implement measures to ensure that violations would not 
occur and, as a result, widespread violations were committed by individuals within the 
company. In other cases, we charged individuals whom we could prove were directly 
involved in the criminal conduct. 

Recent Charges Against Senior Executives Engaged in Health Care Fraud at Major 
Pharmaceutical and Device Companies 

• InterMune (N.P. Cal.V On September 29, 2009, a jury in San Francisco returned a guilty 
verdict for wire fraud against the former CEO of InterMune, Inc,, a biopharmaceutical 
company in Brisbane, California, The CEO was acquitted of a misbranding charge brought 
under the Federal Food, Drug and Cosmetic Act, The charges stemmed from an August 28, 
2002 InterMune press release that described the results of a clinical trial that tested 
InterMune’s drug Actimmune as a treatment for the fatal lung disease, idiopathic pulmonary 
fibrosis (IPF). Despite the trial failing completely, the CEO wrote the press release to 
falsely portray the trial results as showing that Actimmune helped IPF patients live longer, 
claiming in his defense that a “subgroup analysis” of the test results justified the claim. In 
addition to distributing the press release to the public generally, InterMune’s sales force 
used the press release with doctors to increase sales of Actimmune. The annual cost of 
Actimmune for one IPF patient was $50,000. The vast majority of InterMune’s sales of 
Actimmune were for the purpose of treating IPF even though Actimmune was not approved 
by the Food and Drug Administration as a treatment for IPF. Sales of Actimmune made up 
90% of InterMune’s revenues. The guilty verdict followed a seven-week jury trial. 
Sentencing will take place early next year. Dr. Harkonen is facing a potential sentence of 
imprisonment. 
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• Synthes, lnc./Noriaii Corp. (E.D. PA) : In June 2009, four senior executives at a medical 
device manufacturer, Norian Corp., and its wholly owned subsidiary Synthes, Inc., were 
charged with offenses related to the off-label promotion of Norian XR, an unapproved bone 
cement developed by defendants. The defendants developed Norian XR by adding barium 
sulfate to Norian SRS, a device that was approved by FDA. The However, Norian SRS was 
approved only to fdl bony voids that were not intrinsic to the stability of the bony structure, 
and the FDA specifically warned that SRS should not be mixed with any other substance. 
Despite the approved indications and FDA warnings, defendants mixed SRS with another 
substance and promoted it for off-labe! uses. The individuals pled guilty to misdemeanor 
offenses as “responsible corporate officers” in July and are awaiting sentencing. 

• Serono Labs ID. Mass.I : In 2008, a medical director for Serono Laboratories, a subsidiary 
of Swiss drug manufacturer Serono, S.A., pled guilty to three counts of causing the 
dissemination of adulterated computer software devices used to interpret bioelectrical 
impedance analysis (BIA) test results, in order to diagnose AIDS wasting and to increase 
sales of an AIDS wasting drug. The device in question, a software package used to diagnose 
“AIDS wasting” (a profound involuntary loss of weight and lean body mass which was once 
a leading cause of death among AIDS patients), was adulterated because FDA had not 
approved or cleared it for this use. The President of the medical device manufacturer, RJL 
Sciences, also pled guilty to conspiracy in connection with the crime. 

• Purdue Pharma (W.D. Va.) : In May 2007, three Purdue Pharma senior executives pled 
guilty to misdemeanor misbranding offenses, as responsible corporate officers, relating to 
misrepresentations the company made to health care providers that Purdue’s drug 
OxyContin was less addictive, less subject to abuse and diversion, and less likely to cause 
withdrawal problems than other pain medications. As a result of their misconduct, the 
Department of Health and Human Services’ Office of Inspector General excluded the three 
officers fixim participation in federal health care programs for 15 years. The exclusions have 
been upheld administratively and are on appeal in federal court. 

• Stryker Biotech ID. Mass.I : In October 2009, four executive officers at medical device 
manufacturer Stryker Biotech were charged along with the company with multiple felony 
counts related to an illegal marketing scheme to promote off-label the unapproved use of the 
firm’s medical devices, OP-1 and Calstrux. OP-1 is a putty implant that is used for repairing 
and regenerating bone. Calstrux was a Stryker product approved to fill voids in bones. The 
charges allege that the executives at Stryker, however, promoted OP-1 and Calstrux 
together, and directed physicians to mix Calstrux with OP- 1 , a use not approved by FDA. 
The case is ongoing and no one named in the October 2009 indictment has been convicted. 
Four sales managers from Stryker were charged by separate Informations in late 2008 
through spring 2009. Those four individuals pled guilty but have not yet been sentenced. 
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Senator Grassley — Questions for Assistant Attorney General Tony West 

Senate Judiciary Committee: 

Effective Strategies for Preventing Health Care Fraud 

October 28, 2009 


1) False Claims Act; Civil Investigative Demands (CIDs): 

Please provide a specific date when the Department will implement and delegate the 
Attorney General’s authority to sign off on Civil Investigative Demands (CIDs) as 
authorized by the Fraud Enforcement Recovery Act of 2009. In order for the 
Committee to properly exercise oversight responsibilities, please provide a specific 
time frame for implementation and to whom the authority will be delegated. 

Response: 

On May 20, 2009, the President signed the Fraud Enforcement and Recovery Act 
of 2009 (FERA), which included amendments authorizing the Attorney General to 
delegate his authority to issue civil investigative demands (CIDs) under the False Claims 
Act. On January 15, 2010, the Attorney General delegated to the Assistant Attorney 
General for the Civil Division all authority of the Attorney General under 31 U.S.C. sec. 
3733. That authority is re-delegable by the Assistant Attorney General to other 
Department officials, including United States Attorneys. On March 8, 2010, the 
Assistant Attorney General issued a directive re-delegating this authority to United States 
Attorneys in cases that are delegated or assigned as monitored to their respective offices. 
For cases that are jointly handled by the Civil Division and a United States Attorney’s 
Office, the directive provides that the Civil Division will issue a CID only after 
requesting the United States Attorney’s recommendation. 

2) False Claims Act: Public Disclosure Bar: 

In the last Congress, the Department provided views and supplementary materials 
to the Committee that stated the Department would not object to removing the 
jurisdictional component of the public disclosure bar of the False Claims Act, given 
certain modifications to the bill then pending. Has the Department changed it views 
on this issue? If so, please provide an update as to what the official position of the 
Department is related to Section 4 of S.458 (111th Congress). 

Response: 

Since the October 28, 2009 hearing. Congress and the President have acted to 
amend the False Claims Act’s public disclosure bar. On March 23, 2010, the President 
signed into law P.L. 1 11-148, the Affordable Care Act (ACA). Section 10104(j)(2) of 
ACA revised the public disclosure bar in several respects, including removing the 
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reference to “jurisdiction” from the bar. As amended, the public disclosure bar provides 
as follows: 

(4)(A) The court shall dismiss an action or claim under this section, unless 
opposed by the Government, if substantially the same allegations or transactions as 
alleged in the action or claim were publicly disclosed— 

(i) in a Federal criminal, civil, or administrative hearing in which the 
Government or its agent is a party; 

(ii) in a congressional, Govenunent Accountability Office, or other 
Federal report, hearing, audit, or investigation; or 

(iii) from the news media, 

unless the action is brought by the Attorney General or the person bringing the action is 
an original source of the information. 

(B) For purposes of this paragraph, 'original source' means an individual who 
either (i) prior to a public disclosure under subsection (e)(4)(a), has voluntarily disclosed 
to the Government the information on which allegations or transactions in a claim are 
based, or (2) who has knowledge that is independent of and materially adds to the 
publicly disclosed allegations or transactions, and who has voluntarily provided the 
information to the Government before filing an action under this section. 

3) Working Capital Fund and the 3% Fund: 

In 2002, Congress authorized the Attorney General to collect “up to 3 percent of all 
amounts collected pursuant to civil debt collection litigation activities of the 
Department of Justice.” This authorization allows the Attorney General to retain 
3% of all civil debt collections and place those funds in the Department's Working 
Capital Fund. 

As civil settlements by the Department of Justice continue to grow in size, especially 
under the False Claims Act, I'm concerned with the size of this fund. I want to 
ensure that the expenditures are done in accordance with the law. 

I have concerns regarding the 3% fund and how monies recovered from health care 
fraud cases that are supposed to be returned to the Medicare trust fund are diverted 
to the Department. The trust fund is ultimately back-filled by the Treasury 
Department, but this begs the question: Could this process could be simpliHed? 

Do you agree it would be easier for Congress to provide an annual appropriation to 
DOJ equal to a percentage of civil debt collections instead of this system of moving 
money from the Trust Fund and refilling it? Why or why not? 

Response: 

The Department does not agree that it would be easier for Congress to provide an 
annual appropriation to DOJ equal to a percentage of civil debt collections for a number 
of reasons. At this time, the 3 % offset is available to the Department upon disbursement. 
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Disbursement usually takes place within a week after the funds are received by the 
Department. These funds are then available for expenditure as authorized. Therefore, 
this funding is not subject to the enactment of continuing resolutions or other full-year 
funding vehicles. Further, the 3 % fund is “no year” money, which means that balances 
may be carried over to subsequent years. 

There are important reasons why Congress designed the 3 % fund in this manner. 
(See 28 U.S.C. § 527 (note)). The 3 % fund was establi-shed in order to provide the 
Department with additional resources to improve civil debt collection and to generate 
increases in revenue to the United States Treasury. The Department uses 3 % funds to 
advance critical financial recovery and collection efforts throughout the Department — 
not just in the health care fraud area. Thus, Medicare Trust Fund deposits constitute only 
a part of the total 3 % fund. Large cases for the prior fiscal year which have contributed 
to the 3 % fund include cases in the areas of defense procurement fraud (Walanpatrias 
Stiftung), tax fraud fire recovery (Union Pacific Railroad), and mortgage fraud 

(RBC Mortgage). The Department does not believe that it is reasonable to change the 
mechanism by which the entire 3 % fund is provided to the Department, because a 
portion of the offset relates to the Medicare Trust Fund. 

With respect to your comments concerning the Medicare program, we note that 
the Department has a process in place under which documentation is provided to the 
Treasury’s Bureau of Public Debt (BPD) each time a collection is transferred to the 
Medicare Trust Fund. The documentation shows the total amount of the collections and 
the amounts retained for the 3% offset in accordance with Public Law 107-273. The 
BPD is responsible for transferring from the Treasury General Fund to the Medicare 
Trust Fund the amounts due back to the Trust Fund as reimbursement, and the 
Department is not involved in those transactions. Therefore, we would respectfully refer 
you to the Department of the Treasury and the Department of Health & Human Services 
to determine the accuracy of your statement that "The trust fund is ultimately backfilled 
by the Treasury Department. . . ". 


Would you object to Congress placing new restrictions on the 3% fund to ensure 
that Medicare funds are returned directly to the trust fund and not diverted to 
DOJ? 

Response: 

The Department would object strenuously to Congress placing restrictions on the 
3% fund in the manner described above. The Department uses 3% funds to support 
financial recovery and collection efforts throughout the Department on behalf of the 
United States Government, not just in the health care fraud area. Many cases have 
substantial resource needs, and the 3% fund has been used to provide a portion of the 
resources needed, in addition to other appropriated resources. 
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Moreover, the Treasury Department reimburses the Medicare Trust Fund for all 
Medicare fraud recoveries allocated to DOJ as 3% offsets, which ensures that the 
Medicare Trust Fund receives 100% of civil recoveries for Medicare fraud litigation. 
Thus, the Medicare Trust Fund is made whole. The monthly deposits can be seen on the 
Financial Statements provided by the Treasury Department. 
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SUBMISSIONS FOR THE RECORD 

Statement of the American Orthotic and Prosthetic Association 
Concerning Effective Strategies for Combating Health Care Fraud 
October 28, 2009 


On behalf of the American Orthotic and Prosthetic Association, 1 appreciate this 
opportunity to describe to you some fundamental steps we think could reduce fraud in 
Medicare. AOPA was founded in 1917, and is the largest national trade association 
representing the interests of patient care facilities, distributors and manufacturers of 
orthoses (orthopedic braces) and prostheses (artificial limbs). With nearly 2,000 member 
companies, the association is dedicated to raising awareness of the profession and 
advocating for policies that impact the future of the orthotic and prosthetic field and the 
patients we serve. 

The American Orthotic and Prosthetic Association has long advocated for steps to protect 
Medicare patients from fraud and abuse and from poor quality care. Legitimate 
businesses, and organizations that represent bona fide providers in the prosthetic and 
orthotic field have petitioned, cajoled and met with Medicare officials for years, 
complaining about these problems, and proposing ways the Centers for Medicare and 
Medicaid Services (CMS) could combat the problem. Last Sunday, “60 Minutes” aired a 
report concerning fraud in this area that highlighted the cost of inaction. 

Crooks apply for and receive a Medicare provider number for their “business” even 
though no medical equipment or supplies are ever sold. They buy names, addresses and 
social security numbers of Medicare beneficiaries, steal or fraudulently secure physician 
prescriptions, and start billing Medicare for a range of items, often including 
prosthetics — artificial limbs and electric arms are specifically cited in the “60 Minutes” 
story — because they are relatively high priced items. No one confirms the medical 
necessity or the legitimacy of the practitioner. As shown in the “60 Minutes” story, 
patients with all four natural limbs are surprised when they see their Medicare 
Explanation of Benefits for ‘their’ prosthetic legs and arms. 

There are fundamental steps that should be taken immediately to reduce fraud. The first 
step should be to ensure Medicare payment goes to only those practitioners of orthotics 
and prosthetics who are licensed to do so, if a state requires licensure. 

Ironically, The Centers for Medicare and Medicaid Services issued “Transmittal 656” in 
August, 2005 to require that only those individuals licensed in states requiring licensure 
for the provision of orthotics and prosthetics were reimbursed by Medicare. However, 
and tragically for Medicare and the people the program serves, this transmittal was never 
implemented. To implement this requirement, the contractor responsible for processing 
claims for orthotics and prosthetics would have to make an “edit” in their system to 
acknowledge that the practitioner is licensed. No explanation has ever been given about 
why this Transmittal although issued, was never implemented. This fundamental step 
would prevent those who simply want to rip off the system from being able to do so. 
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Currently 1 2 states have licensure laws. Surely the time it would take to initially verify 
licensure would be well worth the effort and save Medicare millions over time. 

The corollary to state licensure for those practitioners in states that do not require 
licensure would be accreditation. No practitioner should receive Medicare payment 
unless the individual is accredited according to a strict standard that includes specific 
education and training (residency) requirements. To be eligible as an accrediting 
organization, the organization should be either (1 ) be the American Board for 
Certification in Orthotics and Prosthetics, Inc. or the Board for Orthotist/Prosthetist 
Certification or (2) use standards essentially equivalent to those used by one of these 
Boards. This is completely consistent with legislation already enacted by Congress in 
Section 427 of Beneficiary Improvement and Protection Act 2000. We believe that 
accrediting bodies should have a history in this area and that there not be so many 
accrediting bodies that credentialing and therefore quality is driven to the lowest common 
denominator. 

AOPA members believe that qualifications standards should be established so these bad 
actors couldn’t bill for the more complicated (and costly) services, unless they had 
demonstrated they had the skills needed to do the job right. While most people are 
familiar with prosthetics, they are not as familiar with complex orthotics needed by 
children and adults with debilitating diseases. For children with cerebral palsy and adults 
with MS, complex orthotics are often custom made and can help them with activities of 
daily living, like sitting up right. 

Legislation has been introduced in the House of Representatives that would implement 
the strategies we have highlighted. The Medicare Orthotics and Prosthetics Improvement 
Act, HR 2479, would require CMS to take the two steps we have outlined to reduce fraud 
in Medicare and it also creates strong standards for the professionals providing care to 
people with limb loss or in need of complex orthotics. It will save money and ensure the 
highest level of care in the prosthetic and orthotic profession. We believe that these steps 
could save at least $100 million in Medicare. 

CMS could act upon these recommendations and tighten up the loopholes that allow 
crooks to take advantage of the Medicare system. However, that has not happened. 

AOPA members urge this Congress to act upon these recommendations now. 


Tom Fise 
Executive Director 

The American Orthotic and Prosthetic Association 
330 John Carlyle Street 
Alexandria, VA 223 1 4 
571-431-0876 
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Testimony of United States citizen named: 

David M Carlin 
4 1 1 { Decatur Ave 
Kensington, MD 2089S 
(301)300-7070 cdt 
(301)062-7201 msg 

United Stales Senate Committee nn (he Judiciary 
Testimony for hearing dated Oct. 28, 2009 
On EfTective Strategies for Preventing health Care Fraud 
My name is David M. Carlin and 1 was a stay at home dad and I am a victim. The following 
Mosquito report is an outline of what many parents are currently going through in the United 
Slates. We have asked for justice and we find tnirselvcs fighting the people that have created the 
problem. Namely attorneys and abused person lobby groups. Tlicsc powerful groups have 
created a system within our state family law systems that is fundamentally unfair and biased. The 
system routinely violates civil rights of American citizens and i.s funded by public money. 

1 he attached Mosquito report was compiled by thousands of parents that have struggled to make 
corrections at the State level it is time for a change at tlic Kederai level and we want these issues 
investigated. We seek a Judicial Oversight investigation for the prevention of health care fraud 
in regards to family health and wellbeing. We ask this eummilicc to investigate the common 
practices oflhc legal profession to strip assets of at risk American families. Tfiis fraud is 
widespread and has a huge negative economic impact on the at risk .American family. 

We seek the investigation into this fraud that preys on the very basic instincts of parents to be 
with their children. We ask that absent abuse, neglect and abandonment the Senate propose 
federal legislation for the presumption of shared parenting We ask the Senate investigate and 
use the attached case law and state statutes that have been established in thd Majority of states to 
complete the task and make presumption of shared parenting federal law. It is in the best interest 
of the children of America to have a strong family no matter what form it takes. This requires 
strong penalties for attorneys that escalate domestic situations for profit. We need to preserve the 
assets oflhc family within the family not our judicial system. As a federal agency the Health and 
Human Services oversees ilic enforcement of family matters, We need fundamental changes to 
protect the children of the United States and remove profit seeking professionals from the 
confict of al risk families. 

Please include the Mosquito report as part of my testimony and investigate the issues outlined in 
the report. The report outlines a common pattern of racketeering that strips American families of 
financial resources. This creates negative economic impact in every state and place a financial 
burden on social programs. Please investigate these issues and act on the changes we request to 
implement an “EfTective Strategies for Prcvcniiog hcnilli Care J'rautf’ in our family conn 
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Mosquito Report 


October 27, 2009 


VViseOlcf American Indiflti Siiytng; Bo I'fcn the mosquito ‘Jiult, lost, .innoviMr;. pon.istoiit, ioUoc:s pi’in, ,ind sw.iints. loin us 
in building .i swarm to bring back integnty and accountaWiitv to our justice system. 

James ft/tairikon quotes: 

'■ Hi." oi <-!)nitjf,);ioi^ ui .ill powofs. loci'.'. itivo. oxorutivo. ,’rirl judiciary, in the s.inu* fiijuOs, whi’tlior nl one, .j !<‘w, or m.'ir'V, -'nrl 
'A'liotlu'f hofodir.irv. ‘ii'it-.ippoiiiU'd, or eU*crivo, nviy iu''.lly hr fwonountirtl liR* very (IfCiriticn of tyra nny" {J.inios Madisor, t otK'r.iii’,'. 

No ax rh i,i 7 :ssl What this means: Stop voting for attorneys entering pubHc serv ice. 


Thomas Paine video: ht tp; //w ww' . yo utube'. corn/vM }.ch ?v -jcY.ucr i y>ir;_yA 


Ack nowl edgem^n t s 

The Mosquito report represents the struggle and achievements of thousands of parents and organizations that have paved the way 
for changes in our family law system across the United States. Sadly marry parents have taken their own lives forhaving no place to 
turn for help, We want to ejqsress our deepest regret to their families and frierids for their loss. We pray that this report wtH aid in 
preventing this from happening in the future. The Mosquito report has been assembled to provide the resources needed to provide 
hope and support and gain acceu to children. We thank each and every parent and organization for their input to this public effort. 
We want to give them our highest praise for protecting the children's rights. We want to thank them for expoang Judicial 
Misconduct arK) Professional Misconduct of attorneys profiting from parents struggle to access their children. Wc want to thank 
them for faking the time to make tegtstotiwe changes Chat arc needed to protect the future of our children and American Family* 

Moscpixto Report Objective 

The objeCTive of this report is to educate the pubik about peaceful alteriwiivps to litigation and the traps set by profit seeking legal 
professionals. This report addresses che key issues that both parties need to keep in mind, Both parties must control their anger 
towards the opponent and come to a reason.ible selClemeni and preserve assets. The information in this report will help to avoid 
(v;cala?ion of your issues by the l^al profession. RemcrrJjrr the legal profession Is a business and seeks to profit from your conflict. 
Let me state this again the legal profession i.s a busirtess and seeks to profit from your conflict Did you gel the point they want your 
assets. We have assembled important informaSon, case lows, and statutes and provided legal form.s within ttiis report. Our objective 
is to take the profit out of conflicts and preserve family assets lor berrefit of your children. 

The negative economic impact to yourself and family assets will be great if you enter litigation. Avoid this at all costs your children 
need your assets not the legal profession. Oneoftfw largestcausesforforeclosure and bankruptcy is divorce. Vou will be told by 
attorneys Chat you can sell everything you own to pay legal expenses to continue the car>flict. Remember you have a choice to 
escni.ite the conflict or find a cost effective settlement path. ThiiA of the necd,s of your children. How would your paying attorneys, 
tour: appointed experts, social workers b«Tefilyoi» children, i want to rn.ikethis clear IT OOFS NOT IN Wyy WAY BEN £HT YOUR 
CHILWtEN. Science has proven absent neglect, abuiie, abandonment childrer» need both parents. Do not allow attorneys to twist 
normal conflicts into abuse. An .attorney might "surest" the use of domestic violence as ^ tactic. Do not fall into this trap. ' Nevt'f 
•.tir (i[) lilif'.Kioi'i. A woTM- nvxi i .>n sc.jrLclybe 'uunrj than -: xh* wIhj (mx-s ^his.' (Abr.ihani lincoln, U>' ^•f^'',idan^) Attorney will not 
tell you that this tactic blocks metkacion. Your focus h> to resolve your conflict With your opponent and not involve the children. Keep 
them out of the conflicl and provide the best possible .solution you Can that meets the needs of both parties. 
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Remember someone always Gets hurt ir. a divorce or custody battle. Know if you are hurt or mad and seek revenge against your 
opponent do not involve the children, Oo not drain finandal resources to the legal profession that could be used to benefit yourself 
and your chifdrert. Think of the children and remember you once loved your opponent to the pointof having a child in the first place. 
Any issues can be resolved without the involvement of lit^ation. Se^ to preserve your assets from profit seeking legal professionals 
and protect your children’s rights to both parents. Know if you are ffehting or fleeing (fight flight). Calm down and take a breath. 

Table of Contents («n progress) 

Page Topic 

1 Table of Contents 

2 Mosquito Report Objertivc 

2 Vour Chiidren's Rights 

4 Parental access to children (Your constitutional rights) 

4 Fight or Flight (basic instincts exploited by attomr^s) 

5 Paretrtaj Alienation {Stop Chile abuse for profit) 

£ Frye Test Court Rulings Rdev^it to Pa rental Alienation 
5 ? Court Rulings {Parental Alienation) 

7 Know the "Fnemy" 

8 SuggcsticHis (Domestic violence pithills) 

9 AUurneV'. (What they rinn't wunt yuu to know.) 

10 Judges 

ri Sort, d worker?; 

.9 Divorce information and Internet Links 


Your Childrert*s Rights 

The most important issun is the Children. The children have a fundamental right to see both parents. The court uses the term "in 
The best interest of the children" os a smoke screen to promote parental tJienobon tactics to strip parents access to children. Protect 
your chsldirn from the legal system, Parental alienation will damage the children for the rest of their lives. We need every parent to 
keep the chlldroi outofthcir fight. What is said and whnt is practiced by the legal system arp two sepamte things. It is becoming 
routine for facts obcHii norma! parental relationships to be twisted into abuse, these false accusations must be documented. Early 
.statistics are showing that of accusations are unfounded, or worse, planned and executed. "Nc'vcr '.hr up !il»j',aliori, A wor.** 
ttrin Cviii '.c rirc' ly he 'oi.nd lh.n one who fines -.hK " (Abr.)h,jin LitKOln. U>"' Prenirtenr) When a plan is executed the sole purpose Is 
to Ltrtumwnt diK> protest, u( I, iw and gain control of custody ofcMdrenatKl ns.sets. This creates an unfair advantage, a viohtionof 
Rules of professional misconduct by the party chat executed the plan Courts will routinely overlook this miscondud; due to the 
"political nature" of these cases. What hopper's in those c.i?«»s is a parent Is stripped of their access to their children. Seek to modify 
Che determination of child custody and supports presumption of shared p.arenting. Let's keep the children away from the Lawyers 
and legnl syf^tem. ''Di'.Cf'iir.ifri* lingalion. lVf.u.K3(; yoiu nrij'.hhor-. lotumprofor.** wli‘'iw*V''rvoi] r.m, RtJinl out to tlioin huw tli«* 
r.O'iunat wmniT i:. Ol'.fH .i ro.ii lost r • in u.xpi’iv.t'S .wrl w.r.ti* ol licnt’. A?, u p«MC»*ni.ikor. rh<> l.jwvj't -i ‘.upi'iior upportumty 
ui ■! i'.ood in.in. then* will In' bti.'^nev; enuui'.h. ' (Ahr ilt.nn l incoin, lt>"' Prowdi'iil) 

Re3t!lll}n^ ferSuppurt: 

1 . A ojsiotly decision should rocus upon the U.S constiimiona) custody ri^ts anti rg.s-poiKlbilitics of ptircnts firsi and the unfitness 
oi'pjirejiLSiiUcnviirds. TIk "Bcia i merest s of children" ;irt* lypic.aUy served by cnconrajjmgnnd faciiiliilitiji maximum mvoKcfncnt 
among /v»//r prircnis and children. 

2. Since colitis cuiTcmIy award joiiu castody as il rekttes lO liw dccision-imikitigabililics ol'pftrcuis. the conrt.s arc mrcly presented 
wuli :> true and accuniic piohirv due the coiucniiousncss of divorces, iltc advcrsrjnal chnuitc uC family courts, and tltcir lusloricaliy 
biased ciisiody niiinp; lavoringasin^f'lc p:trcnl fmotliers) in 8Jt%ofc;iscs, 

Ciinrcni krvv requires irial courts to nuikc findings on requests for joinl ciislody. liKiuxtd there should be a statutory presumpiion of 
joim pJiysical ciisiody. 'rriaj courts sliould make ft ndincs on reaspas rornf>ra\v;irditig_)<Mi!t pdiysieal ensiociy. 

4 Where trial courts luusi dcicmiinc custody' ui>dcr cxistii^ child custody faciors. mothers receive sole pliysic.il custody m the 
ovcrwhclmitig jiKijoiity of cases. Failiers ;irc required lo scpinitc i>K«ion .sepamtely for visitai ion (parcuiiug lime) in order lo 
CNCFCise their parental rcspousibilitics. 
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5, Joint CTisiodv awnrds sltoiild i«oi iKcccsairily reflcci the volimiaiy distribution of parcnii)! involvcmcni m an ininci household piior 
to divorce. Tlicccivironmctu of a Juiv household, noiwtii»:t fnniity will place ne^v demands upon parents ;nidcliildren alike. 

6 A joim pbysiciil custody award wall practically guitranteca greater involvcmcnl of both parents in the lives and activities of ll'cir 

children. Typical visitation (ptirciuiiig time) awards Isun^xtr Ukj invciv’cmcnl of both parents in iheir child's development post 
divorce CuMody tiwarts to nmnaTried mothers seldom nrktquidc cliikl visitation of fathers. 

7 I'he dclliiitioii of an unfit jxircnt is easily dcHocd by tl»c U.S. conatiliition and upheld by the U,S. Siipreine ('ourt. llhs dcrmiiion 
IS limited to pliysical, ^sy'chological, or child abuse. If prircnlal unfilness were to be defined by cturcut Maryland domeshe 
violence statutes, i! would be so brotid that few parents (married or oihcnvisc) would be deemed fit to parent. 

S There arc indeed times when joint physicni/lcgal caistody is itot in ll»c best interest of tire children, but ihcsc times arc the 
cxccptionsmid involve actual physical. psychotogkxtU or child abuse. 

9. ■r[iesc changes will dnnuaticaily letliicc the documcidcU bias of custody awards by .sime trial courts. Riclltcr ii will reduce 
liiigaiioa and its associated costs. Fiirtlicr it will jmserve Uic inariLal assets for the minor children. 

jii. Tlicsc ciuuti'.cswill encourage both pitrenis to rcwwn accevsible to their children. Court di5cretk>nc:m be utili/cd to dctcnninc 
specific physiol custody durations based upon circumsianccs. Prcsimiplion of 50/50 for pliysicxi! custody. 

H, MARYLAND CASE LAW: in Maryland there is case law alroady established Kimberly Boswell v. Robert G. Boswell {Boswell v. 
Boswell, 352 Md. 204, 721A.2d66Z{l998}) quoted from court darifyirrg the best interest standard:(b} in making a 
determination of legal and physical custody under this subtitle, the court shall glue primary cansiderstion to the best interest 
of the child. Reasonable maximurn exposure to each parent is presumed to be in the best interest of the child. The Maryland 
Court of Appeals overruled this decision and stated os part of their decision, "^'eseek to clarify that only one standard is used in 
determining whether to restrict parental visitation in the presence of nommanial partners, bests interests of The child, but we 
also want to emphasize that when a court is engaging in a best interests analysis, reasonable maximum exposure to each parent 
is presumed to be in the best interests of the child,”* {352 Md. 204, at 214.) This language was important as it was the first time a 
Maryland State court has mentioned any presumption towards both parents, at least in any published opinion. 

Some have claimed that Boswell was really a case about gay rights, and only nominally discussed this issue of a presumption 
towards maH^um reasonable exposure. For a time, it seemed that the courts were also treating Boswell in such a manner. 
However, we have recently found a 2007 Court of Special Appeals case applying Boswell, in Gordon y. Gordon (174 Md.App. 
5S3. 923 A.2d 149 {Md.App., 2007).), the Court of Special Appeals took up the case of a father who was attempting to modify a 
castody order to have the time ^lit SO- 50. While the court ruled th.-it 50-50 was not the meaning of maximum reasonable 
exposure, the court did report favorably on the presumption first articulated is Bosw^cH and did not rule that this presumption 
was just dicta, furthermore, the court noted that the custody arrangement currently in place for the Gordorw afforded Mr. 
Gordon every other weekend from Thursday night through Monday mornine and Wednesday morning through Thursday 
morrungon alternate weelcs, ft should not go without noting that the one published case citing Boswell's presumption language 
h.id a custody arrangentent That was much more equitable than most. 

Economic impact 

Many Studies have been conducted on the ecoriomic benefits to the child of joint custody and we ask you to research this subject 
on the World Wide Web and not depend on individuals who make their living from Family law. We ask thatyou review the Unitori 
States Department of Health and Human Services Fatherhood Initiative programs and the various foundations that are now funding 
and promoting the strong positive sttpacl of fathers in the best interest of the children of America. These programs e>^rcs5 the 
need to help low income families and father to cAtain the training they need to be the best parents they car be. We have attached 
two reprinted articles that CHitline the iTurh about economic impact of custody. THC WAIL STREET JOURKAL article irKludcd below 
■'The Myth of Deadbeat Dads" outlines percentages of mothers and fathers payments of child support. The Washington Times 
article "Chifd-support-iaw amendment comes to attention of Hilt" outlines how custody becomes an incentive to pay child support 
This article also shows the economic impact of drivir^ child »ipport payers into the underground economy. Reports of statistics of 
parents with joint custody pay their child support obligations ala much higher rate providing a reduction in Child- support 
enforcement To expand on the negative economic impact you just need to look deeply at how the justice system of the United 
States has removed resource from our productive dtiiens. I call any iitdustrv that doesn't product anything a parasitic industry. As 
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the parasitic industries grow our society will not be able to support their sreed. Think about their unjust fees and reputations. 

Parental Access to Children 

Listed below is a section of case iav^ that has been establi^iedm support of constilutionai right to have access to your children. 
These cases haveestabli^ed parents rights Ifom a constitutional stand point However be aware that state appointed judges will 
violate your rights to add expense to your conflict and meet their funding requirements. The family court system is basically a 
divorce irrdustry that prays on parent's anger for profit. Remembw this fact a system has been developed to take your money- 

Do not fail into the trap of aliowing legal professionals to exploit your parental instincts to protect and nurture yo^ir children. Both 
parties have these instincts. The best way fqr both parties to win is to allow equal access to children when possible. Thb should be in 
the form of joif>t physical custody, legal custody is a temi used by the legal profession to confuse the public. It has been proven that 
parc'nts that pay child support that have access continue to pay. Againdonot allow legal professionals to exploit your parental 
instincts to protect and nurture your children. Fight for the presumption of shared parenting and seek the best interest of your 
children is to have access to both parents and preserve family asaits. 

Flight Of Fight 

The legal system has developed a system that prays on vour basic parenting instincts , What they do is exploit a parent’s anger 
toward the Other parent. This takes the form oFa custody battle over the children. No consideration is given to the rights of the 
children to see both parents. Absent abuse, neglect and abandonment every child deserves both parents. As a parent we have all 
hoard the stories of parent; going “nuts" and killing their chadren and families. TTicse are the stories that the media love to play on 
and an? rdatively very few. However their exposure creates the fear and ultimately the tuas the courts exploit. This is one form of 
the "fight" we asW that if you intend to fight expose the injustice of the predatevy Practices of the judicial system. 

It is normal to get angry or depressed When you are removed from your children, When good parents are backed up against a wall 
some fight back, with force. There is a book called "Kill the Attorneys" and a sad fact is many people are turning their anger towards 
biased judges. This hns become a prablem for this movement because judges arc being killed. Harsh leeisiation against parents rights 
is starting to be past into law because key committees are dominated by atiorneys. Their motive is simple protret their profit making 
industry and cover up their wtong doing. What seems to be happening is people are starting to take the time to plan military style 
Assaults with diversions and routes to execute their plans. TTiese tactics take time to plan and this level of •mger is a direct result of 
parents having no place to torn for justice. This is due to legal professionals ignoring civil rights of parents. These sworn legal 
professionals strip families of resources and place financial burdens on parents to meet federal funding requirements. Wr need to 
get to the root of the problem and use the pen and change legislation to take the profit out of these predatory practices. 

What doesn't get the media's attention is how many parents use "flight" to escape these legal attacks for profit The CDC studies 
show how parents are committing suicide at an alarming rate. The studies show men have a higher success rate at committirrg 
aukide. These suicides area direct result of predatory practices and placo a r>egative economic impact on our society. The justice 
system has buUt in controls to protect them from being accused. These corrtrols take the form of publicly funded social programs or 
crisis centers. Depression is a very powerful emotion and victims sometimes seek help from these programs. T>ie truth is parents 
seeking help from social programs for their depression are labeled. They later find the very organitation they went for help from are 
used agair»st them in a court of Jaw. This somotimestriggers a negative response and the person now fe^s they have no placo to 
turn and they commit suicide. The legal system always terms their victims as unstable or mentally unstable for the media. These 
simpio examples outlme how vi^cn parents have no placet© turn for justke their emotions kick in and becomes basic instincts of 
fight or flight. The trigger the legal iwofession doesn't what you to know about is the following section. Parental alienation K 
currnnlly being suppressed in legislation by legal professionals and abused person funded organizations. 

Parental AHenation 

Avoid this behavior the long term damage to your children cannot be repaired. The basic trust between child and parents .should 
remain intact far both parents. It is the child's right to have this trust of both parents. Stop this form of child abuse. 

Whal is Parental Alienation Syndrome (PAS)? This is the definition of PAS as described by R.A. Gardner: l•tttp://ww w.p^•^'^.k id^.conl/ 
The parental alienation syndrome [PfiS) is a disorder that jwises primarilv in the context of child-custody disputes, its primary 
manife.station is the child's campaign of dentation ^«nst a parent, a campaign th-it has no justification. It results from the 
combination of a prj^ramming Ibrainwashirg] parent’s indoctrinations and the child's own contributions to thr vilification of the 
target parenT." [E»:erpted from; Gardner, R.A. (1998). The Parental Alienation Syndrome, Second Edition, Cresskiil, NJ: Creative 
Therapeutics, llic,| 
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Miiryiijnd law has only marginally addressed Iho issue in the case of Barton v. Hicshb erp. 137 fWd.App, 1, 767 A,?c! S74 tvId.App., 
2CK)1. Courts outside of Maryland have reviewed the issue m greatw^ detatt listed below. 

http://www.fnetacafe.com/watch/21l7396/tlw erratorv mairteH show parental atienation part 2/ 

http://www.daitvrnotion.com/vtdeo/KfinTdc the-gw^ory-mantelt-show-parcntal-n shoftfilm.s 

http://www.hostllc-aggres5ive-P3rcntinE.cQm/ 

http;//www.p.iaW3reress-orE/ 

http://www.stopparentalalienation.or{!/ 

Frye v Gardner in the Family Courts (Part 1} 

http://expertQages.com/news/DarentBi alienation syndfome.tmn 
f rye v G.irdner in the Family Courts (Part 2) 

h tto://cxpertDaees.cofn/ncw5/parental alienation svndromeZ.htm 
Expert: 

Jayne A. M.^jor, Ph.D., Executive Director 

litop Parental Alienation of Children 

Brp.3kthrouch Parnr^cing Services, inc 

1240S Venice Boulevard, #172, Los Angeles, CA 90066 ( Map ) 

Telephone: (3101 823-7846 
Fax: (310) 388-0700 
jaynemnjor@Emnil.com 
vvww. srnpparefit nlnli enation.afg 
V KWW.breakthr oug hpnfpntinEserv ic es nrg 

<j?urt Rulings Relevant to Parental Alienation WITED STATES {27. States) 

The FryeTest is the standard by which a court can determioe whether a scientific contribution has gdmed enough general 
accoptahces in the scientific community to be admissible in a court of low. The Frye Test criteria for admissibility were applied to The 
Parental Alienation Syndrome in the following cases: 

• Kilfiorev. Boyd, 13th Circuit Court, Hillsborough County, FL, Case No, 94-7573, 733 So. 2d546(na, 2d DCA 2000) Jan 30, 2001. 

P Boyd V. Kilgore, 773 So. 2d 546 (Fla. 3d DCA 2000) (Prohibition Denied) 

o Court ruling that the Parental Alienation Syndrome has gained general acceptance in the sdenlific community and thereby 
satisfies frye Test criteria for admissibility. 

• Rdter. V. Bates 18th Judicial Circuit, Dupage County, IL Cise No. 990958, Jan 17, 2X2, 

f} Court ruling that the Parental AJienation Syndreme has cairiod general acceptance in the scientific community and thereby 
satisfies F/yeTest criteria for admissibility [excerpt ] 

Court Ruiines 

Alabama 

• Berry v. Berry, Greuit Court of Tuscaloosa County, AL, Case No. OR-96- 761.01. Jan OS, 2X1 
Alaska 

• Pearson v. Pearson, Sup Ct of AK., No. S*8373, No. 5297, 5 P.3d 239; 20X Alas lexis 69. July 7, 2000. 

Arkansas 

• Chambers v. Chambers, Ct of App of Afi, Div 2; 2000 Ark App. LEXIS 476, June 21. 20X. 

Calhomia 

. Coursey v, Superior Court (Coursey), 194 C3l.App.3d 147.239 Cal.Rptr 365 [Cal.App. 3 Dist,. Aug 18, 1987. 

• John W. V. Phillip W., 41 Cal,App.4th 961, 48 Cal.Rptr.2d 899; 1996. 

• Valerie Ediund v. Grecory Hales, 66 Cal. App 4th 1454; 78 Cal. Rptr. 2d 671. 

Colorado 

• Oosterhaus v. Short, District Court, County of ElouJder (CO), Case No. 85DR1737-Div 111. 

Connecticut 

• Cb5c: V. Richardson, 1996 WL 434281 (Cona 5uper.,Jul 16, 1996). 

• Metza V. Metza, Sup. Court of Connecticut, Jud. Dist. of Fairfield, at Bridgeport, 

1998 Conn. Super. Lexis 2727 (1998). 

Florida 

• Su-hutz V. Schutz, 522 So. 2d 874 (Fla. 3rd Dist Ct App. 1988). 

• Blosser V. Blosser, 707 So. 2d 778; 1998 Fla. App. Case No. 96-03534. 
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• Tucker v, Greenberg, 674 So. 2d 807 (Fla. 5th OCA 19^). 

• BerR-Perlow v. Perlow. 15th Circlet Court, Palm Beach County, Fl^Case no. CD98-1285-FC, Mar 15, 2000. 

o An exceptionally strong family court decision in «4>»ch fiwj experts testified to the diagnosis of PAS. 

• Loten u. Ryan, iSth Circuit Court, Palm Beach County, FL, Case No. CO 93-0567 FA. Dec 11,2000, 

• Kilgore V, Boyd, 13ch Circuit Court, Hillsborough County, FL, Case No. 94-7S73, 733 So, 2d 546 (Fla. 2d DCA 2000) Jan 30. 2001. 

o Bcyd V, Kilgore, 773 Sa 2d S46 (fla, 3d OCA 2000) {Pnjhibition Denied) 

o Court ruling that the Parental Alienation Syntfrome has gatrK*d genera! acceptance in the scientific community and 
thereby satisfies frye Test criteria for admissibilily. 

• McDonirfd V. McDonald, 9ih Judicial Circuit Court, Orange County, FL Case No. D-R90-11079, Feb 20, ICXJl. 

• Bleckshear v. Blackshear, Hillsborough County, FL 13th Jud. Grcuit: 95-08436. 

Ifiinois 

• In re Violetta 210 !II.App,3d 521, 568 N,E2d 1345, 154 llLDoc. 8960ll.App. I Oist Mar07, 1991!. 

• In re Marriage of Divelhiss v. Divelbiss, No. 2-98-0999 2nd Wstrict, IIMAppeal from Circ Crt of Du Page Cty No. 93-0-559) Oct 22, 
1999. 

• Tetrlaff v. Tctzlaff, CK/ii Court Of Cook County, II., Domestic Relatioiis Division, Cause No. 97D 2127, Mar 20, 2000. 

• Bates V. Bates 13th Judicial Circuit, Dupage County, iLCise NO. 990958, J.nn 17, 2002. 

o Court ruling that the Parental Alierration Syndrome has gained general acceptance in the scientific community and 
thereby satisfies Frye Test criteria for fldmis.sibiKtv.f excrrptl 

Indiana 

• White V. While, 1995 {Indiana Court of Appeals) 655 N.t.2d 523. (M. App.,Agg3l, 1995). 

Iowa 

• In re Marriage of ftosenfeld, 524 NW 2d 212, 214 (Iowa app, 1994). 

Louisiana 

• Wilkins V Wilkins, Family Court, Parish of East Baton Rouge, U., Civ. No. 90792. Nov. 2000. 

• White V Kirnrey. Court of Appeal. Second Greuit, LA, No. 37,408-CA. May 14, 2003.Cli ck hern For the C ou rt'.s decision. 

Michigan 

■ Spencley v. Spendny. 2000 WL 33519710 (Mich App). 

Nevada 

• Truax v. Truax, 110 Nov, 437, 874 P 2d 10 (Nev., May 13, 1994). 

New Hamp'^ire 

• Lubkin v. Lubkin, 92-M-46LD HiUsboroogh County, NH. (Southern District, Sept. 5, 1996). 

New Jersey 

• Lemarie v. Oliphant, Docket No. FM-15-397-94, (Sup Crt NJ, Ocean CtyiFam Part-Chancery Oiv) Dec. 11, 2002. 

New York 

• Roseft V. Edwards (1390) Tolbert, i. (1990), AR w. S£. New York Law Journal, December 11:27*28. 

The December 11, 1990 issue of The Wew York LawJoomo/ (pages 27-281 (printed, intoto,the ruling of Hcmi, J. Tolbert of the 
VYestchesier f amllv Court In Westchester Co. 

• Karen B v. Clyde M., Family Court of New York, Fulton County. 151 Misc. 2d 794; 574 N.y. 2d 267, 1991. 

• Krebsbadi v. Gallagher, Supreme Court, App. Div., 181 A.0.2d363; 587 MY.S. 2d 346, (1992). 

• Karen PP. v. Clyde QC Sup Q of NY, App Oiv, 3rd Dept. 197 A.O. 2d 7S3; 602 N.Y.s. 2d 709; 1993 N.Y. App. Div. LEXIS 9845. 

• In the matter of J.F. v. L F.. fam. Ct. of NY, Westchester Cty, 181 Misc 2d 722; 634 N.Y.S. 2d 592; 1999 N.Y, Misc. LEXIS 357. 

• Oliver V. v. Kelly V., NY Sup. Ct. Part 12. New York Law Journal Nov. 27, 2000. 

• Sidman v. Zager, Family Court, Tompkins County, NY; V- 1467-8-9-94. 

Ohio 

- Sims V. Hornsby. 1992 WL 193682 (Ohio App. 12 Oist. Butler County, Aug 10 1992). 

• Zigmont v, Tc^o, 1992 WL 6034 (Ohio App. 8 Dist Cuyahoga County, Jan 16, 1992). 

• Piwni V. Pisari, Court of Appeals of Ohio, 8ih App. Dist. Cuyahoga Cty. 1998 Ohio App. Lexis 4421 (1998). 

• P.sthan V. Pathan, Case Na 96-OS- 1, Common Picas Court of Montgomery County. OH, Div. o1 Dorn ftci. 

o Pathan v. Pathan, C.A. Case No. 17729. Ct. of Af^. of OH, 2d Dist., Montgomery County; 2000 Ohio App. Lexis 119. Jan. 
21, 2000 

• Conner v. Renz, 1995 WL 23365 (Ohio App. 4 Dist., Athens County, Jan 19, 1995). 

• State V. Koe!iir«, 1995 WL 125933 (Ohio App, 10 Dist, FranWin County, Mar 21. 1995). 

Pennsylvania 

• Popovice V. Popovice, Court of Common Pleas, Morthampton Cty, PA. Aug 11, 1999. No. 1996-C-2009. 

Texas 
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• Ochsct ai, V. Myor^. App. No. O4-89-00QO7-CV. CL of App. TX, 4til Dist., San Antonio; 789 S.W. 2d 943; 1990 Tex App. Lexis 
16S2, May 16, 1990. 

Virginia 

• Ange, Court of Appeals of Virginia, 1998 Va. App. Lexis 59 (J99S). 

• Waldrop V. WaWrop.in Chancery No. 138517. Fairfax County Circuit Count,{Va„ April 26, 1999). 

Washington 

• Rich V, Rich, Sup Ct, bth Dist. Case No. 91--3-00074-4 (Douglas County) June 11, 1993. 

Wisojnsin 

• JanelleS. v. J.R.S., Court of Appeals of Wisconsin, District 4, 1997\Afisc. App. LEXIS 1124 (1997). 

• Fischer v, Fischer, Ct, of App of Wl, Dist. Two, No. 97-2067; 221 VJis. 2d 221; 584 IVi. W.Zd 233; 199S Wise, App, Lcxi.s 1534, 
Wyoming 

• in re Marriage of Rosenfeid, 524 N.W. 2d 212 (lOWa App., Aug 25 1994) McCoyv. State 886 P.Zd 252 (Wyo-.Nov 30, 1994). 

• McCoy V State of Wyoming, P 2d 252, 1994. 

Violence Against Womart Act_ fVAWA) 

Wr need to fwatect both sexes and this act is fundamentaliy unfair and flaiwed. TFic Centw for Disease Controls (COC) has conducted 
studies that clearly show men and woman are just about equal when it comes to violence against a domestic partner. Health and 
Hum.m Services (HHS) and the Fathers Initiative programs have conducted numerous studies that also prove the positive value to 
have both parents involved with the raising of children. 

The problem willi tins act is il is being misused by woiium groups (woman caucuses) lo establish unfair advantages in child cusiodv 
(lomcslic siliiiuions. MiNinIbriiialiotJ is roiitincty u-sed to conceal the Iniih. Tbc problem ij; ihis is a very proHiahlc iudiisiry Dxii cxictids 
deep liuo rntmy tispcclsoroiir society. Wh;jj wc need is a simple Umtigc to Slop Child Abuse for Profii. Absent abuse neglect and 
:d>;mdf5nmct« tx) court should be .alloxvcd lo sinp tlic nghis of il»c children to .see both parcnls. We need several issues ixldrcsscd 1 > 
Anger niinagcmcm for both adtill pjirlics 2) Mediation 3) Presumption shared pitrcniin/', requiring courts lojuslity whv l5ie>' slrip 
OIK pcircm or lUe oilKr. 4) Judicial oversight by ihc public 5} SulTcr MiscoudHCi pcnriltics for ;*usc of domestic violence subuics f») 
Public reponmg ofMi.sconducl abuses 

Miss appropriation of public funding has become roubne with this act and a large percentage offending is used in a biased 
discfiminatory fashion in violation of the first amendment. Funding is also misused to pay high priced execulives that routinely 
lobby against the American family on the state and federal level. 

Bradiev Amendment 

Tbe enforcement of child ^pport douse ties the hands of judges to suspend payments. This has effectively created a new debtors 
prison system here In the United Stales of parents. Their only crime was having a child witli the wrong life partnf'r. What happens ir. 
the court imposes child support payments and interest and fees that can never be repaid. The debtor's debt continues to go up ever 
when they are Imprisoned for non-payment. There are many stories of good parents being stripped of everything they own tosne 
their children only to end up in prison When a child is removed frc»n the parer^ts instincts kick in and the judicial fraud takes prface. 
This document dearly ^lows the case laws arxJ Che crimes being committed on a routine bases against the public interest and 
American family. So what was the problem with the Bradley amendment? 

In United ^ates law, , the Bradley Amendment is the common name given to any of a number of amendments offered by Senator 
Bill Bradley the most nataWe of whiidi is the amendment to 42 U.S.C. §.666(a){9](c ) which requires state courts to prohibit 
retroactive reduction of child support obligations. The Amendment was passed in 1986 to automatically trigger a non expiring lien 
whenever child support becomes past-due. 

• The law overrides any slate's statute of limitations. 

• The law cisallows any judicial discretion, even from bankruptcy judges. 

• The (aw requires that the payment amounts be maintained wrthout f^f^rd for the physical capability of the person owing 
child support {the obligor) to make the notification or regard for their awareness of the need to make the notification. 

The amendment was intended to correct a perceived imbalance between the power of the obligee (usually the mother) and the 
obligor [usually the father) during subsequent child suppwt disputes. 

It had been alleged that a s^nificant number of men were running up large child support debts arid then finding .a s^pathetic 
judge, often in another state, to era.se them. Recent studies have shown that most wom.an do not pay their obligations. Often a 
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worviDn of me-ins simply claims abuse and deadbolts the father awayfroro the child or children. This is starting to become the norm 
or status quo many law enforcement officers and abused iMs’Mn programs are now suggesting the misuse of domestic violence 
statutes for this purpose. This alarming trend is creating a s\«t^natic way to increase funding for enforcement mereiv by 
prosecuting d party. Many parties ore stripped of mantal assets and resources to defend themselves properly or worst denied their 
rii’ht to representatiem oil together. 

The issue is how do we correct the problem created with the arqdtey ^endment. Simply make an amendment to allow judge to 
suspend the debt, The argument of increased collections of child support payments has failed and is offset by the negative economic 
impact of enforcement based cn debts that cannot be collected from a growing prison population in the new Debtor Prisons- 

Federal Rxketeering Violations being covered up 

A simple fact is when an attorney or judge does not report misconduct it is MISCONDUCT. It is a simple fact that when an attorney 
or judges conceals n cr^e it is a CRIMINAL ACT against the public. WF TMF PEOPLE have laws in place that arc meant to protect the 
public's interests. What takes place in the family law system is CTimtnal racketeering by legal professionals. They simply escalate a 
domestic situation with their "off the record" advice. At this point the party will pay for additional services that the attorneys have 
created. The attorneys create a bigger conflicttherefore bigger fees that cart be extracted from at risk families. Each family can 
have all assets stripped to pay attorney fees. How can this be "in the best interest of the child". The justice depanment has gone as 
far to recommend the abuse of domestic violence statutes to increase enforcement and other funding in violation of Federal 
accounting regulations (FAR). The outline of federal crimes being committed is pursuant to; US Code: Title IS Part 1 Chapter 9& 
§1962 and other sections. These criminal acts will be expanded upon later in this report. 

Tape or Record AH Hearings 

If you have to go to court, the MOST important thing to do is file a WRITTEN motion to video or audio record ail hearings to insure? 
you have an accurate ELECTRONIC record of your hearings. This helps keep everyone honest, therefore decreases the need for 
appoals and expensive court reporters and transcripts. Court transcripts and .audio recordings have boon altered or "lost" to protect 
n corrupt tamily low system. Watch the videos; ’ Deconstructmc America" to learn from disbarred .attorneys about altered court 
rrcords and transcripts. Those attorneys got disbarred for speaking out against the system. 

Deconstructing America, Part 1 h ttp://www.voutub e.c om/warch?v=TBzUYwM2EN o 
Deconstructing America, Part 2 http;//www .v oLinjhr>.cnm/watch?v =vB2 msmdSexB&feature=re (ated 

Protect yourself from misconduct and file a motion to have in the record. The point is to get your motion in the record file. Courts 
wish to avoid the APPEARANCE of being unfair. But if they do deny your motion, you want any denial in the record file of your ca,se. 
Make sure you file the WRITTEN motion well ahead of time. Don't wait until you got before the judge to motion oraBv or let your 
attorney do the same. 

SAMPU MOTION TO RECORD AIL HEARINGS (Modify to fit your case and if you use an attorney remove <fl.] 

YOUR STATE: 

IN THE (J & OR or CIRCUfT) COURT OF (WHATEVER) COUNTY 
JANE DOE, Plaintiff 
w 

JOHN DOE . Defendant 
Case No. $$$$$$$$ 

motion to VIDEO RECORD, OR ALTERNATIVELY, AUDIO RECORD ALL HEARINGS 

COMES NOW JOHN DOE to make this motion to be allowed to video record, or alternatively, audio record all hearings in this matter 
for the following reasons; 

1. I am a pro se litigant and cannot afford an attwmey. 

2, I canrwt afford a court reporter and cannot make accurate notes while attempting to represent myself m court. 
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3. J need accurate notes in the event of an appeal ftom this proreeding. 

4. 1 need the court's authprijation to bring a recording device into the a»jrt house past the security scrceners. 
WHEREFORE. Mr. DOE requests the court allow him to video or audio record all hearings in this matter. 
Respectfully submitted. 

John/Jane Doe, prose 


iohn Doo 

1234 Bankrupt Lane 

Upthecrcck. SiaveState OOCWO 

Know the "Enemy” 

1. Your anger and being hurt by your opponent can be your biggest enemy. Do notallow yourself to destroy years of assets over a 
conflict. Look to preserve your assets to benefit your children. If both parties have assets the children win. When assets are 
drained by the legal profession the children lose. It is that simple. 

2. ir> litication your ex will tie. Their attorr>cy will lie. The facts will be twisted. False accusations will be made. Your dull rights will 
be violated- judges will use their discretion against facts. Your marital assets will be drained by the system. Make no mistake 
your ex and the system is your family's enemy. Your objective should be to seek a mediation channel outside The court system 
before entoririg the system, Only involve attorneys at the last pos«blc minute to rev.’iew agreements before signing. Look at 
sample agreement and forms available or» intcrrwl. Use third party mediators like clergy^ rabbi, etc. find the common platform 
to save marital assets from the l<^a! profession. 

3. The Judicial system has created an entrenched system that is structured to take funds from at risk families. The system results in 
a huge negative economic impact based on predatory practices of the legal profession. The fees charged by attorneys, courts, 
cc^es, experts and paid public social workers are funded by your conflict It is common knowledge that the Family Court system 
is biased toww^d woman and represented dients. Judicial miscondua and professional misconduct are rarely enforced with less 
than 1% prosecution. Expect dishonesty by your owosition to go unpunished by a corrupt system. Expose attorney grievances 
in public record before filing thorn. 

4. The abused person program is funded by the Federal government {2009 SLSbiHiort). This funding is misused by various shelters 
and nonprofit organizations to pay for studies and lobby efforts against children's rights and equal rights, These organizatiorjs 
promote the misuse of domestic violence as a tactic to gain control in a divorce. Those organizations discriminate against the 
under privileged, men and provide useless information for men demonstrating their bias and discriminations. These groups are 
actively on a misinformation campaign. Expose and document it Lobby against these groups funding by sending letters to your 
delegates. 

5. The Uniicd Slates nud vorious .sinic coiisiinmotts gnmi every person |!»c rj^-Ju lo pjiriicipiilc in govcmincnl and civic {Jrairsi, speak 
frcclv on public issues, and pcliiion i!,ovcr«incnt ofUciuK for redress of grievniKXs. A retaliatory tactic used by the legal 

pr ofession is called SLAPP = Strategic Lawsuit against f^ibitc Participation intended to ir^bmidate and sitenco critics by 
burdening thorn with the cost of legal defense untiUhey abandon their oppostlion. These Issues must have publ»c interest or 
social significance. 

6. Exposir)g organized racketeering violations in ihe interest of the integrity of the legal profession should be the focus .ind ovic 
duty of the public The need for more public over site of the judicial brar>ch exists. The public must have dear defined 
enforcement and audit abilities to control corruption and miscorKluct in the judiciary. US CODE TITLE 18 PART 1 CHAPTER 
96^1931 IS a great place to start your research Protect your family assets and expose these actions. 

7. Know your Delegates and Senators poatior on shared parenting and do not vote for representatives that are against this issue 

Do not vote for members of the judicial branch (Lawyeri, Judgesj for state or federal offices. They do not belong ir> the 
leKislative branch. This creates corruption at the h^hest level of our government, lawyer campaigns are funded by other 
Lawyers and law firms to obtain power and influence. "James Madison" hit the nail on the head for this issue. "Th-.’ accumoi.^tif >n 
^i1 .ill power,, exetulivi-, .iml judKiarv, »i‘ llw* s-nme h.mrJ'-, wheVivr nne, .i lew, u? fii.aiy, .mti whrthi-i hi'iruitar/, 

.ippaiiilivi. or i-lec'.ive, m.'iv jnsrly be prunuunend the very dehiiiCion of tyranny '' {JunH'S M.-idinon, i «‘dr'';iii?,l Nu. 4H, k-l>. 1, 
L7,?;-:) 

8. Collect and document all information about your enemy. 
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Suggestions 

'■Si:ind lip for your Cliiidrcn's RiglMjr “Uniie llicsc cfibrts*’ ‘'Knon' yfiur covmy" Be active'’ 

1. if vou oro falsely accused Of Domestic Violence read below information and act quickly to build vour defense. Make sure the 
court does not award custody of children to Disposition. Avoid bad ^reemwiis with this action they will effect a divorce. Any 
af^reement with a domestic violence case will have impact mediation of a divorce avoid them. The coun will enforce them 
tor the victim but not for the respondent •'Known ttas". ExptKe and document false accusations to the Court. The court knovtfs 
the political nature of these cases and rules on their risks of exposure. 

2. T you Ndvc been accused oI Domestic violence your life has been changed forever even if not convicted. Welcome to the 
"Dofrir'srir Vialerjco rto;:ii.!rv''. Your name has been entered and it is maintained by the P 8 i and other States. You character has 
been d.amaged forever by your accuser. This information will Impact your ability to get jobs etc. We have been informed you 
must prove fraud to be romovnd but it is very difficult and made costly. 

!’llp //wvvw.rlii'hnst nn<'.h.)nn(‘f.c<i in/vidnn/1.<sO/t7S1fe,/i r>dex.htm [ 

3. You must file counter -corr^iaints of any accusation or file false accusation charces quickly. Know that the court has strict 

timeframe.s and you must seek legal assistance qutckly. Oo not wait on any subject Ret on the offensive go on the attack. Cint 
rh f pro of .tnd vmi nond. : ’ .luy < :viJ viubtions by !h«’ pidj. ^ >1 -.v.lfiii. 

4. Attorneys wilt not lelt you that a simple defense of obtaining a risk assessment report and various other tests from n licensed 
psychoiogisc vwll-aid with your defense. There are experts in defense against false accusations. Dean Tong is one such expert and 
has been successful for many years. w ww,dcantong.com/ or http;//www.ahuso-CKCuse.com/ 

5. Seek any means of resolution other than entering the judicial system w/hich will droin family assets. Seek mediation with third 
parties to resolve the issues to protect the family's assets. Protect your assets from the legal profession. They will escalate 
issues for their profit and job justification, 

6 . The Department of Justice "OOJ" promotes and disseminates misinformation about studies to law enforcement, soci:^ works 
and Aidges. Question ewrything they supply and look for the Uue facts and science. The DOJ has created a penal colony of 
parents that canr\ot meet their debts. Even if a person is place in jail for failure to pay child support the debt continues to grow 
making it in possible to pay. This drives many good parents «to the underground economy. The US outlawed debtor prisons in 
the IS'^' century (1833 President John Quincy Adams) and yet our largest prison population is lor failure to pay child support. 

7. Mediate everythir^you can to lower costs to both parties. So you don't exhaust family assets in the form of legal foes. Only hire 
attorney's that support Parent's fights and practice femily law. Provide direction in writing to avoid conlllct with what yog warjt 
your attorney to accomplish. 

R, Interview your perspoctivr attorney. Don't 30 for Initial cwisultatioh if it cost you money. You're looking to hire thorn only if 
they meet your needs. Otherwise move to the next one. Do not pay them for 0 job interview. Rnmnmber they will be working 
for you. know thot .itlornevs am in business and look for ways to nwke more money vwth your conflict. 

9, Krww that the justice systems objective is to place a fmarKiai burden on a parent for “child support" this can be abused and 
used to create debts that never can be erased or paid When a judge uses a heavy hand and assesses cWld .support payments 
retroactiw to the filling dare. The results is a good parent is place in the new “debtor prison system". The only benefit is 
obtained by the justice system funding objective. The justice system contracts prisoner workers to various companies at nearly 
slave wages? This has become a bfe business and the justice system is building more prisons in remote locations only accessible 
by train. Does this remind you of onYthingJike how NAZI Germany handled prisoiters? A change is needed to the Bradley 
Amendment a 1B86 federal law that prohibits retroactive reduction of alleged "child support", The charge that is nerdna to this 
Amendment is to allow the courts judges to use their discretion to suspend in arrears obligations of parents. The financial 
burden thr current Bradley anx*ndment places on our society drives good parents into tho undergrounc economy or worst 
place;; them in prison How cart this be in ffip best intere^ of the children of America? 

10. Know your Starr Representatives Delegates (3) and Senator (Ij and do not vote For them if they do not support Children's Rights 
TO both parents and or Parent's Rights. Call and how they stared on these issues. In Maryland Gerteral As.scmbly [301} SSS- 
300G Maryland; http;//www,msj.md.gov/msa/mdmanjal/07!eg/htmf/B.T.html»senate 

Id 
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1 1 - Know your Federal Repre5cnt.itiver., 1 Confiressrrran arnl 2 Srratcr: http://www,con t!resF,o r{!/i'ongr'-^s<;QrE/horTip/ 

12. Do not vote for any member of the Judiciary, Lawyers, and judges etc. that «wfcs to be a member of the legislative branch. 

IDnlngatpor Senator, etc.) "Ihr i>i .ill ixiwi'rs, exr{t.i{ivf. ,,:hJ iuoXir'CV. ’I''' wlu-th.-r <it 

iKii', .! '.'iv, ,ir oi.iiiy, .(firi whoUxT 3u*rt*t}ii.tfy. •.fM-.>j'>txiir)r('Cl, or oloitiw*, may ;ir,Uy '>«• prcnoijiv i-ii ihn vc!y c? 

'«r;jppv- M.ifliuin Mo. bs. vb. 1.17S?:h 

13. Study the ruins for Judicial Misconduct and Profh'ssianal Misconduct for your state: hrtp:/7michie. Iexisnexis .com/ 
hTrp: //www.coufts.stace.mc i,us/at rvpriev.incp/index.htmi http: //w ww.mdcnurts.gov/md.3tic/t ibQut.html 

Attorneys 

Stop voting for Attornevs tc enter public office. Take a look at theif funding and you will find they self premote each odier into 
office. The campaign funding trail demonstrates how this lakes place. Learn about free legal dinicf. and pro se projects in yqur state, 
i.earn howte represent yourself in order to make sure your attorney is your advocate. The "right to counr^'l’' is your right under the 
sixth and lourteenib amerdment. What you need to know is that you have the right to timely hearings sd get to know the 
assiRninent office of the court Attorneys will schedule hearings so you have to pay additional fees. Keep your hearings within your 
nrnds not the needs of the attorney o'’ courts. Know the basic app<inl period for your area, Alway.s interview your attorney for free 
do not p.iy b fee for the interview. Yes they have to make a living but do not sign retainers that allow them to charge for large blocks 
oi time. Review the fee structure carefully and negoftiate items to make them reasonable Most artorreys charge their hourly rate 
when they make copies and phone coils and research etc. So be very careful what you sign and always keep track of calls and time 
spent with the attorney and chock there records c^oinst yours. Always provide a 11^ to them for tax purposes and get receipts for 
each poyfrient you make. Read the rules of professional misconduct and expose any violations. Your attornev is youf advocate so 
keep informed nnd get copies of all motions and filings as they are completed. 

A common toctic used by the l^al profession is to tSscrecit parents and suppress opposition with expensive litigation. The objective 
is to gel a list of assets quickly so they know how much they can strip with legal fees and associated experts. This might sound like a 
movie script but the normal pattern is to single out a parent and discrecii th«T> the rrrain tool they use is the children. The negative 
pconr>mic Impact to our country in huge for predatory a practice which has extended to all aspects of low. Think about how our 
society is being stripped by a layer that provides rrothingtoour citizens. What i mean by this is the legal profession does not produce 
a product. They provide a service that In many cases for something they have created. This is the very definition of extortion used to 
create a conflict for the increased fees for their services. We need to have more cilijen based oversight of the judiciary branch and 
its memhom. Less than 1% of attorney grievances are prosecuted ond o recent study rJiows that if a citizen files a low .suit against o 
state or the government most are not ever hp.nrd a violation of the victims civil rights. 

Divorce information and Internet Uriks 

Books: Olvorcp Pol‘;on by. Richard A Warshak Parental Alinn.itlon Syndrome by: Richard A. Gardner 

Children's Rights Council: www,cfckid?;.Qm /3Q1)A59»1220 promotes the proposed Sill “Children's Rights" to "presumption of shared 
p.ircnting" for the children of Maryland get active and help with this issue. Mothers for Shared Parenting tor Children: supports this 
Bin and functions ns collection point for names please send to: grlca Sunsbury, 1001 Foirvirw Ave., Takoma Park, MO 20912. 
t301)R9L-3348 

The Women's Law Center lobbies against presumption of shared parenting but publishes a free informative reference guide on 
Lena! Ri ghts of Murriu i’.e & Oivorrr in M.j rv!tind hrtp7/www wic md.o rg/odf/i ognlRightsIVIj f^in geDivnrrr nril 
Marvbnd Judigiarv Case Search: Track your case docket (Court documents filed make a »>otobooki| Check to moke sum no errors 
are entered. Get certified ccHiins of important docket entries in your case they rnulri grr "Lost". Get copies of Transcripts also. 

littP^/cA snspnrch.cojrts. st nrp.md us/inouiry/m a uiry-indexisp 

MIchios's legal Resource*; List by State Rules and Codes of law. Read about family law and professional ruler, of conduct to keep 
atLorneys from escaiatine issues. http://michie.lex i sn«*xis.rQm/ 

Respecting Accuracy In Domcidilc Abuse Retwrting (RADARh Third party studies & statistics ht tn://www.mcdi.^^iKlar.o fr/ 

The national Fathers Resource Center: hnpr//www.fathefs4hidvcDfn/htinl^omesHcViolcnce.htm Domestic vloienco facts and 
information. 

Fathers United for Equal Rights Foundatfon: "Father Support group that provides free attorney' at meetings". {Meetings 1'* and 3"^ 
Tuesdays of each month Rockville, MD) Has a fat of si^ested local father's rights attorneys. 

http:// www.fnnrvlan dfjth ers.orHFathers Right s; "Fathrr'.s Rights Survival Gukto" Provides low cost Advocate plans to guide you on 
divorce issues a groat low cost second opirron on your legal isujf^ httpV.fwww . ta thersrfehtsirrc.com 

Fathers and Pacts for cqual custcdv lights: FTo Se books ai>d guides that can be used to guide your attomey. Litigate a divorce 
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youn;filf on n Pro Se bosis. hUp://ww w,ff-|thnr';rtehts.org 

Fathers4iustk:e; National event calendar "Stop the War on Fadiers" http.7/wv;v /. f4i.com 
American Q>aiition far Fathers and Children (ACfCU Shared parenting. hTtp;//w\iVw af:fc.nre 
Padsdivorce.com: Information and 'Ofums. httppVwww.d adsdi vorre.rnm 
Alliance for Non-Custodiat Parents Rights: Books and Downloads. http7/www.arc p.r..orp. 

Baby Center. inform,ition on b-afaies Books and Downloads, ht tt)://Www.bnbvcenter.cQm http?;://www father hood. or ji/ fatherysp 

Men and Father Resource Center: http:/Avww.fathers .orn/ 

httpi/^nthefhoo d.hhn.eov/regiors/renionQB.shtml 

h ttP://w wtf/ kofc.org/un/eh/en/cOf)venr ioo ^OO S/newsroom/fathers.htfni 

hrtp://wwv^’.nhs;j.org/pfOp:rafn/fa! her s/inrinx htm 

http://wwvv.men‘iory-Qf.com/Pu biic/ aftir.lei^.nspx 

h ttp://wwvv, truefaf herhood.nrg/ 

htT n:77www.piennsncks.com/notiorial__ fathe rhood irritiattvr nds.htm 

http:.>7v/ww.f-atherhOQd .p.Ov 

htlp:// www.fatherhoo d-rnm Travel packages 

HHS Agencies that pfovide_Fundipg. fFatherhotxl Initiativos) https;//www.fatherhQod.orn/fatherc.3sp 

HHS mproving Research and Data collection on fathers 

SAMHSA (Substance Abuse and Mental Health Services Administration) 

CDC (Centers for Pisrasr Control and Prevention) 

Opa (Office of Population Affairs) 

OMH (Office of Minority Health) 

NiH (National Institutes of Health) Institutes: NICHD. NIMH. NiOA. NIAAA 
HRSA (Health Resources and Services Administration] 

ASPE (Office of the Assistant Secretary for Plannirtg and Evaluation) 

ACl’ (Administration for Children and Families] 


Supporting Reference Statutes 

Marylarwl is one of the last 13 States that do not have a presumption or strong preference for Joint custody. Thirty-seven states plus 
the District of Columbia have statutes that explicitly authorize joint custody as a presumption or strong preference. The follow/ing 
are some of the best relevant statues from States that provide a presumption. 

. DEIT^WARE • MONTANA 

• DISTRICT OF COLUMBIA . NEW MEXICO 

» FLORIDA * TEXAS 

• IDAHO 

• LOUISIANA 

T>>e following are some of the best relevant statutes from states which provide a strong preference for joint custody: 

• ALASKA • MINNESOTA 

• CALIFORNIA • MISSISSIPPI 

• KANSAS • NEW HAMPSHIRE 

• MICHIGAN 

The following two states have case tow which makes joint custody o preference: 

• GEORGIA 

• KENTUCKY 

Statutes Supporting Shared Custody 

DELAWARE; 

Title 13^ Chapter 7, Subchapter i, 701. Rights and responsibilities of parents; guardian appointinent. 

(d) The father and mother are the jwnt natural custodians of their minor child and are equally charged with the child's 
support, c<ffe. nurture^ welfare and education. Each has equal powers and duties with rpspcxito such child, and neither has 
any right, Of presumption of right or fitness, superior to the right of the other concerning such cNW's custody or any other 
matter affecting the child, if either parent should die, or abandon his or her family, or is incapable, for any reason, to act as 
guardian of such child, then the custody or such diild devolves upon the other parent. Where the parents live apart, the 
Court may award the custody of their minor child to cithtr of them and neither shall benefit from any presumption of being 
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better suited for such award. 

DISTRICT OF COLUMBIA: 

D.C Codel&-911. Alimony pendente lite; suit money; enforcemoit; custody of children. ^nd 1&-914. Retention of 
jurisdiction as to alimonyandcustody of children. Unless the court determines that it is not in the best interest of 

the child, the court may issue an ordf^r that provides for frequent and continuing contact between each parent and the 
minor child or children and for the sharing of rc^nsibiiitics of child-rearing and encouraging the love, affection, and 
contact between the minor child or children and the parents regardless of marital status. There shall be a rebuttable 
presumption that Joint custody is in the best intw^st of the child or children, except in instances where a judicial officer has 
found by a prepcmderance of the evidence d«at an intrafa/nity offense as defined In D C, Code section 1&- 100115), an 
instance of child abuse as defined in section 102 of the Prevention of Child Abuse and Neglect Act of 1977, effective 
September 23, 1977 (D.C. Law 2-22; D.C. Code 6 (2101), an instance of child neglect as defined in section 2 of the Child 
Abuse and Neglect Prevention Children's Trust Fund Act of 1993, effective October 5, 1993 (D.C. Law 10-56; D.C. Code S- 
2131), or where parental kidnapping as defined in D C Code section 16-1021 through section 16-1026 has occurred,,. To 
determine the best interest of The child, for the purpose of making a joint or sole custody determination, the court shall 
consider all relevant factors, including but not limited to: 

• the willingness of the parents to share custody; 

• the sincerity of each parent's request; 

• the parent's aWlity to finandally support a custody arrangement; 

• the impact on Aid to Families with Dependent Children and medical assistance; 

• the benefit to the parents; 

D.C. Code 16>91Z(2}|A) in any custody proceeding under this chapter, the court may order each parent to submit a detailed 
parenting plan which shall delineate each parent's position with respen to the scheduling and allocation of rights and 
responsibilities that will best serve the Interest of the minor child or children. .. 

(D| The court may also order either or both parents to attend parenting classes. 

(3j Joint custody shall not eliminate the responsibility for child support in accordance with the applicable child support 
guideline as set forth in section 16-915.1. 

FLORIDA; 

Title Vi, Chapter 61, 61.13. Custodyand support of children; visitation rights; powerofeourt in making orders. 

S(2){b)..,lt is the public policy of this state to assure that each minor child has frequent and continuing contact with both 
parents after the parents separate or the marri^e of the parties is dissolved and to encourage parents to share the rights 
and responsibilities of childrearing.... 

2. The court shall order that the parental responsibility for a minor child be shared by both parents unless the court finds 
that shared parental responsibility would be detrimenidl to the child.... 

3. (3) For purposes of shared parental responsibility and primary residence, the best interests of the child shall include an 
evaiuariwi of all factors affectirtg the welfare and interests of the child, including but not limited to: 

(a) The parent v«ho is more likely to allow the child frequent and continuing contact with the nonresidontial parent. 

(c) The capacity and disposition of the parents to provide the child with food, clothing, medical care or other remedial care 
recognized and permitted under the laws <rf this srate in lieu of medical care, and other materia! needs. 

(iJ The willingness and ability of each parent to facilitate and enewrage a dose and continuing parent-child relationship 
between the child and the other parerjt. 

(4)(c) Wh^ a custoefiai parent refuses to honor a noncustodial parent s visitation r^hts without proper cause, the court 
may: 
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1. After calculating the amount of visitation improperly denied, award the nonojstodial parent a ajfficient amount of extra 
visitation to compensate the noncustodial parent, which witation shall be taken as e^editiously as possible in a manner 
which does not interfere with the best interests of the child: or 

2- Award the custody or primary residence to the noncustodial parent, upon the request of the noncustodial parent, if the 
award in the best interests of the child. 

IDAHO: Title 32, Chapter 7 , 32-7178. Joint custody. 

(1) "joint custody” means an order awardmg custody of the minor child or children to both parents and providing that 
physical custody shall be shared by the parents irt siKh a way as to assure the child or children of frequent and continuing 
contact with both parents™. If the court declines to enter an order awarding joint custody, the court shall state in its 
decision the reason for denial of an award of joint custody. 

(2) ’’joint phystcal custody" means an order awarding each of the parents significant periods of time in which a child resides 
with or is under the care and supervision ofeachof the parents or parties. 

(4) except as provided in subsection (5), of the section, absent a preponderance of the evidence to the contrary, there shall 
be a presumption that joint custody is in the best interest of a minor child or children. 

{5) There shall be a presumption that joint custody is not in the best interests of a minor child if onefl) of the parents is 
found by the court to be a habitual perpetrator of domestic violence as defined in section 39-6303, Idaho Code. 

Section 1 of S.L 1932. ch. 311 read; "Policv statement. It is the policy of this state that joint custody is a mechanism to 
assure children of continuing and frequent care and contact with both parents provided joint custody is in the best Interest 
otsaidchilA’en.'’ 

LOUISIANA: Civil Code, Section 3, 

Article 131. Court to determine custody. A. If there are cNMren of toe marriage whose provisional custody is claimed by 
both husband and wife, the suit being yet pending and undecided, custody shall be awarded in the following order of 
preference, according to the best interest of the children: 

(1) To both parents jotntiy. The court shall, unless waived by the court for good cause shown, require the parents to submit 
a plan for impiementotion of the custody order, or the pareni^ acting mdividualty or in concert may submit a custody 
Implementation plan to the court prior to issuance of a custody decree. A plan of implementation shall allocate the time 
periods each parent shall enjoy physical custody of the children and the legal authority, privileges and responsibilities of the 
parents.... 

(2J To «ther parent. In making an order for custody to either parent, the court shall consider, among other factors, which 
parent is more likely to allow The child or children frequent and continuing contact with the noncustodial parent, and shall 
not prefer a parent as custodian because of that parent’s sex or race. The burden of proof that joint custody would not be 
in 3 child’s best Interest shall be upon the parent requesting sole custody. 

D. For purposesof this Article, "joint custody" shall mean the parents shall, to the extent feasible, share the physical 
custody of dtildrcn of the marriage... Physical care and custody toaH be shared by the parents in such a way as to assure a 
child of frequent and continuing contact, with both parents. An award of jotnt custody obligates the parties to exchange 
information concerning the health, education, and welfare of the mirror child; and, unless allocated, apportioned, or 
decreed, the parents parties shall confer with one another m the exercise of decision- making rights, responsibilities; and 
authority. 

E. The court shall state in its decision the reasons for modification or termination of the joint custody order if either parent 
opposes toe modification or tertninatiem order. 

ARTiaE 132. AWARD OF CUSTODY TO PAHENTS 

In the absence ofagrcem«tt, or if the agreement is not m the best interest of the child, the court shall award custody to the 
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parents j&ititly; however, if ojstodv m or>e pa«?nl is sJiown by clear and convincing evidence to serve the best interest of 
the child, the court shall award custody to that parent. 

SUBPART 8. JOINT CUSTODY 

335 Joint custody deaee and implementation order, A. (1} In a twoceeding in which joint custody is decreed, the court shall 
render a joint custody implementadon order except for good cause shown. 

(2}{a) The implementation order shall allocate the time periods during which each parent shall have physical custotfy of the 
child so that the child is assured of frequent and continuing contact with both parents 

{b) To the extent it is feasible and in the best interest of the child, physical custody of the children should be shared 
equally.., B {1| In a decree of joint custody the court shall designate a domiciliary parent.... 

<2) The domiciliary parent is the parent v^h whom Hte child shall primanly reside,.,, 

(3) The domicHiorv parent shall have authority to make all decisions affecting the child unless an implementation order 
provides otherwise..,. 

C. if a domiciliary parent is not designated in the joint custody decree and an implementation order does not provide 
otherwise, joint custody confers upon the parents the same rights and responsibilities as are conferred on them by the 
provisions of Tide VII of Book I of the Civil Code. 

MONTANA: Title 40, Oiapter 4, Part 2. Support, Custody, Visftation, and Related Provisions 
40-4-224. Joint custody - modification - consultatioi with professionals 

(1) Upon application of cither parent or both parents for joint custody, the court shall presume joint custody « in the best 
Interest of a minor child unless the court finds, under the factors set forth in 40-4-212, that joint custody is not in the best 
interest of the minor child. If the court declines to enter an order awarding joint custody, the court shall state in its decision 
the reasons for denial of an award of joint custody. Objection to joint custody by a parent seeldng solo custody Is not a 
sufficient basis for a finding that joint custody Is notin the best interest of s child, nor is a finding that the parents are 
hostile to es^ other. However, a firxting that one parent physically abused the other parent or the child is a sufficient basis 
for fifKling that joint custody is r»t in the best interest of the child. 

j2) For the purposes of this section, "joint custody" means an order awarding custody of the minor child to both parents 
and providing that the physical custody and residency of the child shall be sllotte^d between the parents in such a way as lo 
assure the child frequent and continuing contact with both parents. The allotment of time between the parents must be as 
equal as possible; however; 

la} each case shall be determined according to its own practicolities, with the best interest of the child as the primary 
consideration; and 

(b) when allotting time between the parents, the court shafl consider the effect of the hme allotment on the stabiKty and 
continuity of the chilcf s education. 

NEW MEXICO: 

Chapter 40, AO-A-S.l Joint custody; standards for determirtation; parenting plan. 

A. There shall be a presumption that joint custody is in the best interest of a child in an initial custody determination. ... 

F. When joint custody is awarded, the court shall approve a parenting plan for the implementation of the prospective 
custody iM-rangement prior to the award of joint custody. The parenting plan shall indude a division of a child's time and 
care into periods of responsibility for each parent... 

G. Where custody is contested, the court shall refer that issue to mediation if feasible. 

J. Whenever a request for jc«nt custody is granted or denied, the court shall state in its decision its basis for granting or 
den^ng the request for joint custody, A statement that joint custody is or is rwt in the best interest of the child is not 
sufficient to mret the requirements of this subsectiMi. 
j. An award of joint custody means that: 
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(1) each parent shall have significant, wcIt-defined periods of responstbifity for the child; 

(2} each parent shall have, and be allowed and expected to re^nsibilily for the child's financial, physical, emotional and 
developmental needsduring that parent’s periods of responsibility; 

13) the parents shall consult with each ocher on major decisions involvinc the child before implementing chose decisions; 
that is, neither parent shall make a decision or take an action which results in a major change in a child's life until the 
matter has been discussed with the other parent and the parents agree. If the parents, after discussion, cannot agree and if 
one parent wishes to effect a major change while the other does not wish the major change to occur, then no change shall 
occur until the issue has been resolved as provided in this subsection. 

TEXAS: 153-131 Presumption that f^renttobe Appointed Managing tonservator 

|a) Unle:a the court finds that appointment of the parent or parents would not be In the best interest of the child because 
the appointment would significantly impair the child's physical healdi or emotional devdopmerit, a parent shall be 
appointed sole managing conservator or both parents shall be appointed as joint managing conservators of the child. 

(b} it is a rebuttable presumption that the appoinwsent of the parents of a child as joint managing conservators is in the 
best interest of the child. 

ThefoDowingare some of the best rHevant statues from States whkh prove a strong preferencejorJoirTt custodyr 

ALASICA: Title 25, Chapter 20 

Sec. 25.20.100 Reasonsfor denial to be set out. 

tf a parent or the guardian ad litem requests shared custody of a child and the court denies the request, the reasons for the 
denial shall be stated on the record, 

CAUFORNIA; Family CPde Section 
3040. Order of preference. 

(a) Custody should be granted in the followir^ order of preference according to the best interest of the child as provided in 
3911: (1) To both parents jointly pursuant to Chapter 4 (commencing with 3080) or to either parent, (n making an order 
granting custody to either parent, the court shall consider, among other factors, which parent is more likely to allow the 
child frequentand continuing contact with the noncustodial parent, subject to 3011, and shall not prefer a parent as 
custodian because of that parent’s sex. 

3080. Presumption of joint custody. 

There is a presumption, affecting the burden of proof, dial joint custody is in the best interest of a minor child, wjbjoct to 
3011, where theparemts have agreed to joint custody or so agree In open court at a hearing for the purpose of determining 
the custody of the minor child. 

3082. Statement of reasons for grant or denial. 

When a request fw joint custody is granted or denied, theourt, upon the request of any party, shall state in its decision 
the reasons for granting or denying the request A statement that joint physical custody is. or is not, in the best interest of 
the chi/d Is not sufficient to satisfy the requirements of this section. IOWA: Tide XV. Subtitle 1, Chapter 598 
598.41 Custody of children 

l.a. The court, insofar as is reasonable and in the best interest of the child, shall order the custody award, including libera! 
visitation rights where appropriate, which will assure the child the oppertunity for the maxim um continuing physical and 
emotional contact with both parerrts after Che parents have separated or dissolved the marriage, and which will encourage 
parents to share the rights and responsibilities of raising the child unless direct physical harm or significant emotional harm 
to the child, other children, or a parent is likely to result from such contact with one parent. 

c. The court shall consider the denial by one parent of the dtikJ’s opportunity for maximum continuHng contact with the 
other parent, without just cause, a senificant factor In determimng the proper custody arrangement. 
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2.b. tf the court does not gran! Joint custody under ttis subsection, the court shall cite clear arjd convincing evidence, 
pursuant to the factors in subsection 3, that ioint custody is unreasonable and not in the best interest of the child to the 
extent that the legal custodial relationship between the dwld and the parent should be severed. 

KANSAS; Chapter 60, Article 16 

60-1610, Decree; authorized orders. Neither parent shall be considered to have a vested interest in the custody or 
residency of any child as against the other parent, regardless of the age of the child, and thpre shall be no presumption that 
it is in the best interests of any infant or young child to gi>« custody or residency to the mother. 

(4J Types of custodial arrangements, Subject to the proi^onsof this article, the court may make any order relating to 
Custodial arrangements which is in Che best interests of the child. The order shall include but not be limited to, one of the 
following, in the order of preference: 

(Aj Joint custody. The court may place the custody of a child with both parties or a shared or joint-custody basis. In that 
event, the parties shall have equal rights to make decisions in the best interests of the child under their custody. When a 
child is placed in the joint custody of the child's parents, the court may further determine that the residency of the child 
shall be divided either in an equal manner with regard to time of residency or on the basis of a primary residency 
arrangement for the child. The court, in Its discretion, may require the parents to submit a plan for implementation of a 
joint custody order upon finding that both parents are suitable parents or the parents, acting individually or in concert, may 
submit a custody implementation plan to the court prior to issuance of a custody decree, If the court docs not order joint 
custody, it shell include in the record the specific findings of fact upon which the order for custody other than joint custody 
is based. 

(B) Sole custody.... 

(C) Divided custody.... (two or more children) 

(D) Nonparental custody.... 

fVlICHIGAN: 

Chapter 722 Sec. 6a. (1) In custody disputes between parents, the parents shall be advised of Joint custody. At the 
request of either parent, the court shall consider an award of joint custody, and shall on the record the reasons for 
granting or denying a reerjest. 

MINNESOTA: Chapter 51B 

518.17 Custody and support of children on judgrrtent 

The court mu5* make detailed findings on each of the fectors and explnin how the factors led to its conclusions and to the 
determination of the best interests of the child. 

The court Shalt use a rebuttable presumption lhat upon request oJ either or both parties, joint legal custody is in the best 
interests of the child. 

Mississippi: Title 93, Chapters 

93-5-24. Types of custody awarded by court; jmnt custody; access to information pertaining to child by noncustodial parent. 
{IJCustody may bo awarded as follows according to the best interests of the child: 

(a) Physical and legal custody to both parents jointly pursuant to subsections 2 through 7. 

(b) Physical custody to both parents jointly pursuant to subsections 2 through 7 and legal custody to either parent, 

(c) Legal custody to both parents jmntly pursuant to subsections 2 through 7 and physical custody to either parerit. 

(d) Physical and legal custody to either parent. 

NEW HAMPSHIRE: Title XUII, Chapter 4S8 
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458:17 Support and Custody of Children 

If. Except as provided in subparagraph <c), in the making of any order relative lo such custody there shall be a presumption, 
affecting the burden of proof, that joint legal custody is In the best interest of minor c^iiidren: 

{aj Where the parents have agreed... If the court d^lines to enter an order awarding joint legal custody, the court shall 
state in Its decision the reasons for denial of an award of Joint legal custody, 

(b) Upon the application of either parent... 

The following two states have case law which make joint custody o preference: 

GEORGIA; Court of Appeals of Georgia, Case No. A93A069S, 7/2/93 IN the INTEREST of A.R.B., a child 
In a unanimous opinion, presiding Judge Dorothy T. Beasley stated; Although the dispute Is symbolized by a 'versus' which 
signifies two adverse parties at oppowte poles of aline, there Is in fact a third party whose interests and rights make of the 
line a triangle, That person, the child who is not an official party to the lawsuit but whose wellbeing is in the eye of the 
controversy, has a right to shared parenting when both are equally suited to provide it. Inherent in the express public policy 
is a recognition of the child's right to equal access and opportunity with both parents, tho right to be guided and nurtured 
by both parents, the right to have major decisions made by the aw>licaiion of both parents' wisdom, judgment and 
experience. The child docs not forfrit these rights when the parents divorce. 

The A.R.B. case was suteequently heard by the Supreme Court of Georgia, which upheld the Court of Appeals' finding that, 
according to public policy of Georgia, joint custody was in the best interests of children when both parents are fit. 


KENTUCKY: Chalupa v, Chalupa, Kerttucky of Appeals, No. 90-CA-001148^MR; (May 1, 1992). 

Judge Stbroder, vwiting for the majority; 

A divorce fronrt a spouse Is not a divorce from their children, nor should custody decisions be used as a punishment. Joint 
custody can benefit the children, the divorced parents, and society in general by having both parents involved in the 
children's upbringing.... The difficult and delicate nature of deciding what is in the best interest of the child leads this Court 
to interpret the d^ild's best interest as requiring a trial court to consider joint custody first, before the more traumatic sole 
custody. In finding a preference for joint custody is in the best irtterest of the child, even in a bitter divorce, tho court is 
encouraging the parents to cooperate with each other and to stay on their best behavior. Joint custody can be modified if a 
party Is acting in bad faith or is uncooperative. The trial court at wy time can review joint custody and if a party is b^ng 
unreasonable, modify the custody to sole custody in favor of toe reasonable parent. Surety, with the stakes so high, there 
wouW be more cooperation which leads to the child's best interest, the parents’ best interest fewer court appearances and 
jwdidal economy. Starting out with sole custody would deprive one parent of the vital Inpul. 


Parental rights a fundarrsental right 

Each parent has a right to access thew- children. If one parent denies the other parent access to visit the children that parent 
can be held in contwnpt of court. Seme states have case law that rrow permits one parent to sue the other for interfering 
with visitation. 


Studies; 

Anything other than shared parenting is economically inadvisable from a child support perspective for the children and for 
toe State. 

1. "90.2% of fathers with ^int custody (toared parenting} pay the child supportdue ”{ i:^. 7, col. 1, H 2. lines 1-2) 

U.S. Bureau of the Census: 1988 


2. Child Supports Alimony; 1989 Series P-60, No.173, 1989 Census - Current Poputalion Report, Issued September 
1991 


Case law 

The rights of parents to the care, custody and nurture of their childnm is of such character that it cannot be denied without 
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violating those fundamental principles of liberty and ju^ce which lie at the base of all our civil and ptrfitical institutions, and such 
right is a fundamental right protected by this amendment (First) arid Amendments 5, 9, and 14. Doev. Irwin. 441 f Supp 12.47; 

U S. D.C. of Michigan, (198S). 

The several states has no greater power to resUewn incftvidual freedoms protected by the First Amendment than does the 
Congress of the United States. Wallace v. iaffree. 10SSCt2479;472US3S, (1585). 

The U.S. Court of Appeals for the Sth Circuit (California) held that the parent-child relatioriship is a constitutiortaliy protected 
liberty interest (See; Declaration of Independence -life, liberty and the pursuit of happiness and the 14th Amendment of the 
United States Constitution - No state can deprive any person of life. Hbertv or property without due process of law nor deny any 
person the equal protection of the law«.) Kelson v. Springfield. 7S? F2d 651; US Cl App 9th Cir, (1985). 

Thc parent-child reiation^ip is a liberty interc^ protected by the Due Process Clause of the 14th Amendment. Belt v, City of 
Milwaukee. 745 f ?.d 1205, 1242-45; US Ct App 7th Or Wl, (198S). 

The Due Process Qause of the Pourteenth Amendment requires that severance in the parent-child relationship caused by the 
state occur only with rigorous protections for individual liberty jnterests at stake. Bell v. City of Milwaukee. 745 F 2d 1205; US Ct 
App 7th Or Wl, (1984). 

A parent's right to the preservation ofhis relationship with his child derives from the fact that the parent's achievement of a rich 
and rewarding life is likely to depend sigfvficantly on his ability to participate in the rearirtg of his children. A child's 
correspondir^ right to protection from inierferencG In the retationship derives from the psychic importance to him of being 
raised by a loving, responsible, reliable adult. Franz v. U.S., 707 F 2d 582, 595-599; US Ct App (1983), 

A parent's right to tite custody of his or her children is an element of “liberty” guaranteed by the 5th Amendment and the 14th 
Amendment of the Untted States Constitution. Matter of Gentry. 369 NV*/2d 889. Ml App Oiv (1983). 

Even when blood relationships are strained, parents retain vital interest in preventing irretrievable destruction of their family 
life; if anything, persons freed with forced dissolution of their parental r^hts have more critical need for procedural protections 
than do resisting state intervention into ongoing fiimlly Santoskyv- Kmmfr, 102 S Ct X388; 455 US 745, (1582). 

The right of a parent not to be deprived of parenlal rights without a showing of fitness, abandonment or substantial neglect is so 
fundamental and basic as to rank among the rights contained in this Amendment (Ninth) and Utah’s Constitution, Article 1 § 1. 
InreU.P,. S4S P 2d 1364; Utah. (1982). 

The Sberty interest of the family encompasses an interest in retaining custody of one's children and, thus, a state may not 
interfere with a panmt's custodial rights absent due process protections. Ungton v. Matoney. 527 F Supp 538, D.C. Coon. (1981). 

Parents have a fundamental constitutionally protected mtwst ir» continuity of legal bond with their children. Matter of Delaney. 
617 P 2d 886. Oklahoma (1980). <VerirY citatioa?. 

Parent’s interest in custody of her children is a liberty interest which has received con^derable constitutional protection; a 
parent, who is deprived of custody of his or her child, even though temporarily, suffers thereby grievous loss and such loss 
deserves todensive doe process protection. In the Intere^ of Cooper. 621 P 2d 437; 5 Kar^sas App Div 2d 584, (1980). 

Legislative classifications which distributes benefits and burdens on the basis of gender carry the inherent risk of reinforcing 
stereotypes about the proper place of women and their need for ^edal protection; thus, even statutes pwportedly designed to 
compensate frr and amekomte the effects of past ifiscriminatjon against womer^ must be carefully tailored. The state carniot be 
permitted to classify on the basis of^ Orrv, On. 995Ct 1102; 4340 US 268 ccheck dte>. (1979). 

The U S- Supreme Court implied that “a (on<») married father who is separated or divorced from a mother and is no longer living 
wito his child ' could not constitotionallv be treated drffererfflv frwn a currently married father living vrith bis child. Quilloin v. 
Walcott. 98 S Cl 549; 434 US 246. 255-56, (1978). 
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Parent's right to custody of child is a right encompassed wthin protection of this amendment which may not be interfered with 
under guise of fwotecting public interest by legislatiw action which is arbitrary or without reasonable relation to some purpose 
within competency of state to effect. Reynold v. Baby FoM. Inc,. 369 Nf 2d 858; 68 III 2d 419, appeal dismissed 98 S Q 1598, 435 
US 963, tl,{1977|. 

Loss of first Amendment Freedoms, for even roinimaf periods of time, unquestionably constitutes irreparable injury. Though 
First Amendment rights are not absolute, they may be curtailed only by interests of vital importance, the burden of proving 
v^ich rests on their government. Elrod v. Burns. 96 S Ct 2673; 427 US 347, (1976). 

No bond is more precious and none should be more zealously protected bv the law as the bond between parent and child." 
Carson v. Firod. 411 F Supp 645, 649: DC E. D. VA (1976). 

The United States Supreme Court held that the "old notion" that "generally it is the man's primary responsibility to provide a 
home and its essenti^s" can no longer justify a statute that discriminates on the basis of gender. No longer is the female 
destined solely for the home and the rearing of the famify, and or^ly the male for the marketplace and the world of ideas. 
Stanton v Stanton. 42 1 US 7. 10; 95 5 Ct 1373, 1376, (1975). 

Father enjoys the right to associate with his children whidi is guaranteed by this amendment (First) as incorporated in 
Amendment 14. or which is embodied in the concept of ’llbertv" as that word Is used in the Due Process Qause of the 14th 
Amendment and Equal Protection Clause of the 14tt^ Amendment. M.ibf a v Schmidt. 356 F Supp 620: DC, Wl (1973). 

The Court stressed, "the parent-child relationship is an important interest that undeniably warrants deference and, absent a 
powerful couni€fvailif^ interest, protection." A parent's interest in the companionship, care, custody and mant^ement of his 
her children rises to a constitutionally secured r®ht. ©yen the centrality of family life as the focus for personal meaning and 
responsibility. Stanley v. Hlinois. 405 US 645, 651; 92 S a 1208, (1972). 

Julies muiS maintain a high standard of judicial performance with particular emphasis upon conducting litigation with 
scrupuiou.s fairness and impartiality. 28 USCA § 2411; Pfi7pr v. l ord. 456 F 2d 532; cert denied 92 S Ct 2411; US Ct App MN, 
(1972), 

A parent's right to care and companionship of his or her children aresofundamental, as to be guaranteed protection under the 
First, Ninth, and Fourteenth Amendments of the United States Constitution. In re: IS. ar^d C . 324 A 2d 90; supra 129 N) Super, at 
439. 


The Constitution also protects "the individua! interest ir» avoiding disclosure of personal matters." Federal Courts (and State 
Courts), urxier Grisw^d can protect, under the "life, liberty and pursuit of happiness" phrase of the Declaration of 
Independence, the r^ht of a man to enjoy the mutual care, company, love and affection of bis chrldfcn. and this cannot betaken 
away from him without due process of law. There is a familv right to privacy which the state cannot invade or it becomes 
actionable for civil rights damages, griswold v. Connecticut. 381 U5 479. (1965). 

State Judges, as well as federal, have the responsibility to respect and protect persons from violations of fed^a! constitutional 
rights. Gross v. Statg of Illinois. 3l2 F 2d 257; (1963). 

Reality of private biases and possible injury they might mffict were impermissible considerations under the Equal Protection 
Cause of the 14th Amendment Palmore v. Sidoti, 104S Cl 1879; 466 US 429. 

The rights (rf parents to parent-child relationships are recognized and uphrid. fantonyv. Pantony. 122 A 2d 593, (1956); German 
V. Brennan, 454 A 2d 901, (1982). Slate's power to legislate, adjudicate and administer all aspects of family law, including 
determinations of custodial; and visitatiem r(ghB, is subject to scrutiny by federal judiciary within reach of due process and/or 
equal protection clauses of 14th ^endment-Fowteenth Amendment applied to states trough specific rights contained in the 
first eight amendments of the Conirtitution v4iich declares ^indamental personal rights...Fourteenth Amendment encompasses 
and applied to states titose preexisting fundamental rights rect^nized by the Ninth Amendment. The Ninth AmerHlment 
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iKknowledfled the prior existence of fundamental rights with it; "The enumeration in the Constitution, of certain ri^ts, shrill not 
be construed to deny or disparage others ret^ned by the perHsle." T!^ United States Supreme Court in a long line of decisions 
has recognized th.it matters involvir^g fnarriage. procreation, and the parent-child reintionshipare among those fundamental 
"liberty" interests protected by the ConstitutiCMi. Thus, the decision in Roe v. Wade. 410 US 113; 93 S Ct 705; 35 L Ed 2a 147, 
(1573), was recently described by the Supremo CcRjrt as founded on the "Constitutional underpinning of a recognition that 
the "liberty" protected by the Due Process Onuse of the 14th Amendment includes not only the freedoms explicitly mentioned 
« the BiB of Rights, but also a freedom of personal choice In certain nwitters of marriage and family life." The noivcustodiai 
divorced parent has no way to implement the comtitudonally prcftected right to maintain a parental relationship with his child 
except through visitation. To acknovirtedge the protedxtd status of the relationship as the majority does, and yet deny protection 
under Title 42 USC § .19B5, to visitation, which is the estclusive means of effecting diat right, is to negate the right ccwnpletely. 
Wise y. Bravo. 666 F 2d 1328, (1981). 

The United States Supreme Court noted that a parent's right to "the companionship, care, custody ard maru^ement of his or 
her children ' Is an interest "far more precious" than any property ri^L Mayv, Anderson. 345 US 528, 533; 73 5 Ct 840, 843, 
(1952). 

Parent's rights haw been mcognized ns being "esseritial to the orderly pursuit of happiness by free man," M over v. Nebraska. 
262 or 426 US 390 <check cite>; 43 S Ct 62S, (1923). 

Law and court procedures that are "fair on their faces" but .-idministered "with an evil eye or a heavy' hana ' was d^scrjmin.^to^y 
and violates the equal protection clause of the fourteenth Amendmerw. Vick Wo v. Hopfcins, 118 US 356, (1886). 

Family Court Abuses of the Public 

What the court system doesn't want the public to know* is tfiat it is an entire industry that has developed a system to escalate 
conflict to strip families of i^oorces. This Is a pattern of racketeering that has been repeated across the country. The tactic Is to 
use children as the prirrarv weapon between parents. What takes prince is attorneys "suggest” a tactic that ore party eitecutes 
the domestic woience allegations is the most effective way to esc^ate a divorce into "Ngh conflict". The ottorr^ey is proWeted 
because they hide behind the anger of one party’s actions and h.ave created a plausible deniobility. They play on the executing 
pDit/s fear of beirg exposed for false allegatiorts which is a criminal offence. 9y the way the attorney is guilty of furtherance of a 
criminal act, We need to stop the promotion of this tactic by the judiciat branch and publicly funded abused person programs. 
When publicly funded abused person programs promote the use of domestic violence ti^ey nre also aiding the commission of 
eriminsi acts. What needs to be investigated is how much public funding is being misused to promote domestic violence. How 
much public funding Is being used to Lobby against parent's right, rtow much of the federal accounting regtrfations are being 
violated by social programs misappropriation of ftmding. The mlsapproi^iation can be based on sex discrimination of judicial 
bias and civil rigitts violations. Each of the following sights can provide ins^ht into this complex issue. 

hUP:/A.>w w.c\i lodf aihcrs.ore/ 
hHp://w ww .li amsd;id.o r}y' 
u-vvM- p nrofHintgt tidooliucs or.” 
m vw .‘icfc o ra 
u-wwo nsp cor^i 
svww.niKp r.coni 

iui p://>wvw. f;K;oh<^ok.coin /p.roiip phn?gi d- 3 146r>72 45456 (Veterans for Oiild suppon refonn- FACEBOOK) 
hiip./A\u w frocwc bN.coni/va cninina liusiiCC/ 

I ) i I oV.^irot tfus.^s tlioo co tn/}.’.roiip;'V ;i E-QU A I .Parenis/ 
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The Myth of Deadbeat Dads 

by Snan A. Miller 
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Reference Studic.s 

Sqmxirt rcDv: 

Sens. Susiifi CoUirw <R-ME) iiud Ren Nelson (D-NF) will be inlfodndnj* nn aincndincnt (Iwl would cut by 50% funding 
nirendy included in i!ic economic recovery p-nckrigc (tun would provide S4t)0 iiiilliofi for VAWA and VOCA pnograius. 
American Recover,' and Rcinvcsiiiien! Act of 2{Wy. also known as ihc Lconomie Rccovcrv bill. 

Support Studies: 

In 199!), the Harvard Injury Control Center launched the National Violent Injury Statistics System {NV!SS) in 2000, CDC 
started {banning for the implementation of the National Violent Death Reporting System (NVTORS) NVDRS began operation 
in 2003 with seven states | Alaska, Marylond. Wassnehusetts, New Jersey, Oregon, South Carolina, and Virginia) 
participating; six states jColoradc, Georgia. North Carolina, Oklahoma, Rhode Island, and Wisconsin) join^ m 2004 and four 
more (California, Kentucky, New Vexieo, and Utah) in 2005, for a total of 17 states (Figure), funding for state participation 
is prnviaed by CDC. CDC anticipates that NVDRS \nHil expand to include all SO states, the District of Columbia, and U.S 
territories. 

iiiip/Avuw.alc gov/Womcii/pnhs/violcticc-luiu 

The One Hundred BUiion Dollar Mati: The Annual Ihiblic Costs of Father Absence 

http.s://wwv/.fatherhQod.ore/rese a rj:h^as p 
National Fatherhood Initiative research 
Summary- 

• The federal government spends $99.8 billion dollars every year on programs - such as child support enforcement 
and anti-povert'^ efforts • that support father-absent homes. 


The father Factor; Facts of Fatherhood 

https://vtfWW.fu thefhood. org/father factor. osp 
Summary: 

• Many facts to support father's involvement with children. Data on the Consequences of Fathers Absence. 

• According to a U.S. Census Bureau report, over 2S million children live apart from their biolopcal fathers, That is 1 
out of every 3 (34.5%) children in Afnerica. Nearly 2 in 3 (65%) African American children live in father-absent 
homes. Nearly a in 10 (36%) Hispanic children, and nearly 3 in 10 (27%) white children live In father-absent homes. 

« Employment, Economic Stability & Father involvement 

)mos://www.fHthcrhood.orB/dod i bfarv/NRFC E conomkStabUltv Fatherlnvolvemem.Pdf 

• Fathers and Oomestk Violence 

httos://www.fatHerhood.org/doclibrjrw/NRFC Path ersOomestkVIoience .Pdf 

Understanding Intimate Partner violcrKc Pact sheet 20&S 
htt P.//wv/w..rdc-gov/ViolencePrcverbon/pdf.4PV-Fa crSh eet Pdf 
Summary: 

Intimate partner violence (IPV) is abuse that occurs between two people in a close relationship. The term ‘’intimaTe 
partner” includes cunrent and former spouses and dating partners. IPV exists along a continuum from a sin^ episode of 
violence to ongoing battering. IPV indudes four types of behwior: 

• Physical abuse is when a person hurts or tries to hurt a partner by hitting, kicking, burning, or other physical force. 

• $exuai abuse is fordng a partner to take part in a sex act when the partner does not consent. 

• Threats of physical or sexual abuse include the use ol words, gestures, weapons, or other means to communicate 
the intent to cause harm. 

• Emotional abuse is threatening a partner or bis or her possessions or loved ones, or harming a partner's sense of 
self-worth. Examples are stalking, name calling, intimidation, or not letting a partner see friends and family. 

Often, IPV starts with emotional abuse. This behaview can progress to physical or sexual assault. Sewral types of IPV may 
occur together. 
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Restoring Fathcr?i to Fiimilk-x and Commiinitki* . S»ci»l Pr>l»cv .‘*u:tk)n Networtt, Kathleen Sylvester and Kathy Re»cl», 
ph 2«2-434-i77{) 

h»p:/Avww aecrQrMml o:)d/public»iitt nlUc«;/reaorinii^* 20failK3's.Dd r 

Summary: 

Across ilic countn'. state and coiuiniaiinas arc mobiH/.iT^ lo ino'casc fathers' iavotvcincm in she lives orihcir children. Tlic 
stRKcjzics {licy iiTc dioosisig vary widely, rcncclini; ilJC pliilosopliicnl differences siboui Hie dclinition of "responsible 
I’athcriiood.'' Some effons focus on leaching men the skills llwv' need to be good fallicrs: oliicrs conccnin»lc on child suppon 
cnlbrccnicm; still others promote marriage and tvvo-|arcnl family formation. Bui other staic.s arc stili doing less than fho' 
could to promote father involvement. Mop m<i Track, a 199*7 survey of slate responsible fatherhood cffori-s. reported llitil few 
suites had begun ne\v cflorls to lyclp fathers in tlic prcvKHts two yctirs. One reason; There isn’t cnougJi specific infonuation 
available for laaic and local offtctals about wliat they can do, Icgishnivcly or iidininistniuvcly, to help fatlicrs help their 
children. Tliis guide tries to nil lluti gap. !i la;^ out a d^aded si.x>sicp strategy for promoling hitlicr involvement, especially 
among low-income, unwed men. Tltc guide will be lHO^a useful for state legislators, govcfiiors, and agency' ofricials locking 
for ways lo better serve fathers. But loctil govemincin officials, businesses, community-based organi/juions. and the faith 
community will find ideas liicy can use as well Eadi of the sis slops includes a metm of policy options from which 
polieymtikers atn choose. Each ^cp also inclucte detailed cxstmplcs of w'ltai states, cotnimiuitte, and non-profits naiioinvidc 
are doing to promote responsible fatlicriiood. along wiili cemacts and resources for pohcyiniikcrs wIk> w.im to learn inorc. 

The Importance of Fathers In the HmlthY Devetopment of Children 
Jeffrey Rosenberg artd W. Bradford Wilcox , 2006 

http:/Avww,eh>Mwr>ff.iro.gov/ojbs/usermaniJals/fntherhQod/fatherhood.tidf 

U.S. [>c{»rtment of Health end Humnn Services., Admin isti.-Jtion forCh»ldrer>and Families, Administraiion on Children, 

Youth urd Families, Children's aureau Olfice on Child Abuse and Meglect 

Summary: 

OVEftVfEW OF THE SCOPE OF CHILD MALTHEATMFNT AND CHtLD PROTECTION: 

Prior to delving Into the discussion of fathers and their role in both preventing and perpetrating child mnltreatment, it is 
useful to under-rtand the scope of the problem. The following findings from the National Child Abuse and Neglect Data 
System {NCANDS) for 2003 provide a snapshot of reported child victimization: 

• [>uring 2003, an estimated 906,000 children were victims of abuse or n^lect. 

• An estimated 2.9 million referrals of abuse or ne^ect coficeming opproximatelv 5,5 million children were received 
by CPS agfipcie:.. More than two-thirds of those referrals were accepted for investigation or asseSMuent, 

■ NationaHy, 60.9 percent of child victims expcrieixred neglect {including medical neglecti, 18.9 percent were 
physIcaHy abused, D,9 percent were sexuafty abused, and 4.9 percent were emotionally or psychologically 
maltreated. Approximately two-fifths (40.8 percent) of child victims were maltreated by thclf mothers act^g 
alone, another 18.8 percent were m.ahrented by their fathers .acting alone, and 16.9 percent were abused by both 
parents, 

In most jurisdictions, CPS is thr* agency mair>dared to conduct on investigarion into reports of child abusn or neglect and to 
erffer services to families and children where maltreatment h.is occurred or is likeiy to occur. Of course, any intervention 
into family life or behalf of children must be guided by State laws, sound professional standards for pr.-ictice, and strong 
philosophical underpinnings. The key principles guiding State laws on child protection are 

based largely on Federal statutes, primarily the Child Abuse Prevention and Treatment Act (CAPTA) as amended by the 
Keeping Children ,and Farrwlies Safe Act of 2003 (P.L. 108-36) and the Adoption 

RESEARCH ON THE ROLE OF FATWf RS.' 

In the lost decade, the social sciences have begun recognizing and examining the crucb) role that fathers play in child 
development and family dynamics. Nevertheless, relativ^y little attention has been paid to the role fathers play in the 
dynamics of child maltreatment. A 1997 rewew of rc.srarch on child abuse and neglect concluded that this research was 
characterized by 3 "conspicuous absence of information from arvi about fathers in violent families. The research that does 
exist on the link between fathers and maftreotment suggests that: 

• Fathers are direedy involved in 36.8 percent (acting alone in 18.8 percent and with others in 18.0 percer^t of the 
cases) of maltreatment cases; 

• The presence of fathers in the home is tied to lower rates of maltreatment; 
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• Unrelated male figurc5 anc stppfatbCTs in househ(4ds tend to be more abusive than 
bioloBical, married fathers; 

• The quatilv of the relationship between the mother and father has an important indirect 
effect on the odds of maltreatment. 

Not much is known, however, about the specific role that fathers play in preventing, causing, or 
contributing to child maltreatment, tn addition, relatively little energy has been invested in training CPS caseworkers to 
work with fathers tn cases of maltreatment A number of studies Indicate that caseworkers may overlook fathers in 
connection vwth their investigations and interventions regarding child maltreatment. This is not surprising since working 
with fathers in sociai services rs relatively new— the first national meeting dedicated solely to issues concerning fathers did 
not occur until 19^ in addition, American f.'Mnilies today represent a range of fatherhood models, some of which lend 
themselves to productive involvement with the caseworicerand others which may not, While research and training directly 
related to fathers anc child maltreatment have been limited, there h.ive been significant efforts over recent years devoted 
to research on the role of Fathers in child development and the creation of programs to strengthen the capacity of fathers. 
This mango! highlights both The findings from the available research and examples of fatherhood programs. By equipping 
CPS caseworkers with a soSd introduction to the fatherhood research, the manoai should foster a spn.se of emp.athy and 
knowledge that will «^abte them to work effectively with facers, further, Che exploration of each st.-^e of the child 
protection process—from investigation to case closure — will help caseworkers work with fathers in a way that increases the 
likelihood of achieving the ultimate goat: safety and pw'manency for the child. 

The Parent'gig of Adolescents and Adolescents as .Parents ; A f>cvelopmental Contextual Iherspecttve 
hiTp://parenthqod.libr.)rv.w isc. Pdu/Lefner/’lerner-b ib.html 

Richard Lerner, PhD, Anita L Brennan Professor of Education Oirator, Center for Child, Family and Community Partnerships 

Boston College, E. Ree Noh, Clancie Wilson 

Summary: 

• This report contains a huge list of reference material and cases to support parenting by both parents 

*' Surveifiance for Violent Deaths National Violent Death Reporting System. 16 States. 2005 ** (SVD) An April ZOOS repH)it 
by the COC 

http://www.cdc.gov/mmwr/oreview/ nf>mwThtml/s.s5703al.htm 
Summary: 

• The report provides reveafing data collected by the NVOflS. While approximately twice as many females as males 
attempt suidde. the rate of completed suicide in the SVD report is nearly 4 times greater for males than females, 

In 2005. 32,637 suiddes wore reported. The SVD reports 30% of the suicides are precipitated by Intimate partner 
problems. 

• Hence, it is possible that approximately 7,832 male and 1,958 female suicides were precipitated by intimate 
partner problems. These intimate partner problem suicides far exceed the number of intimate partner homicides. 
The online literature review Domestic \4olence-ReUited Deaths exams how many of these intimate partner 
problem deaths may have a direct or indirect association with domestic violence. 

• KciMiits: For 20(15. a loia) of 1 5.49.'? Toial iitcidcnis involving i.V762 violent dcallws (xrcurred in llic 16 NVDRS sinics 
included ill ihisrcport. TJic ninjoritv (56. l%)<^dc;iihs were suicides, followed by homicides and dcolhs involving 
legal inlcA'cniioixs (29.6%). violcni dCJidis of undctcmiined iniciil (13. .1%), and tmmiailioiKkl llrcann dcirths (0.7*/,). 
Fainl iiijurt’ ‘^dc.s varied by sex, ncc/cUuiicity. ;i|;c ^roup. and mciliod of injury. Rai« were substantitilly higher for 
males titan for fcimilex and for American In^ms/ Alaska Nahves (Al/AN.s) arid blacks ihtin Ibr whites and 
Hispanics. Rates were higlic^ for persons aged 20— 24yc;irs. For method of injury, (hclhrcc liighcsi rates were 
reported for llrcjtnns, poisoning.s, ;urd hanging/stnmgwlaiioiy^ffoealvon. 

REFERENCES EXAMINING ASSAULTS BY WOMEN ON THEIR SPOUSES OR MALE PARTNERS : AN ANNOTATED 
BIBLIOGRAPHY 

Martin S. Flebert, Department of Psychotogy, CalKornia State University^ Long Beach 
iosf updated Aebrorwy 2003 http://wwwr.csulb.edu/^fiebert/assauit.htm 

Summary: 

• Tliis biWiograj^iy examines 247 scholarly invcsligairons; IHH cinpiricni studies and 5*) rev'tews nnd/or analyxcs. 
which demonstrate llial womcii arc as f^tysicjilly agipcs-sivc. or more aggressive, than men in their rclntionsliip.s with 
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Uicif spouses or male pnnncrs. Tlie ngji^rcjiatc simple a/ij in the ralcwcd studies exceeds 240,2(WV 

WASHINGTON STATE CENTER FOR COURT RESEARCH ADMINISTRATIVE OFFICE OFTHE COURTS, July, 2008 

Residential Time Summary R^jorts Filed in Washington from July 2007 - March 2008 

Summary; 

■ This report analyzed 4.354 Residential Time Summary Reports filed in Washington courts from July 2007 
through March 2008. Overall, 93% of all Parenting Plans were by agreement of the parties and 86% 
Involved no risk factors on the part of the parents that limited residential lime of children. The most 
common residential schedule for chMdren was for the mother to have 66-99% of the residential time and 
the father to have 1-34% of residential hme. This schedule occurred for approximately half of all cases 
and was more than three times more likely than any <^her arrangement. 

• Residential time, however, was impacted by a number of factors. First, when it was established that one 
parent had a risk factor thal could limit his or her residential time (c.g., abused or neglected a child, had 
chemical dependency, committed domestic violence), the other parent received all. or almost all, of the 
re^dential time (proviOed he or she had no risk factors). Second, the combination of representation 
statuses had a significant Impact on residential time. When both parties had the same type of 
representation (either self or attorney), the outcomes were similar. However, when one party had an 
attorney and the other party was self represented, the attorney-represented party receivcKi more 
residential time in comparison to cases which had the same type of representation for both parties. 
Finally, although the vast majority of cases were agreed, when a case was contested, fathem tended to 
receive more residential tkne in comparison to other types of dedsions (provided the father had an 
attorney). 

Father Kact^' 4*"* eil.. The Nationut faihcrhotHl lnit>aiivc« 'Wado F. Horn, Ph.D. nh JI>|-1>i}t-U5y) 

Piircntini; Our ChiUtrw. Dci>nfTT»H*nt of Heailh awl Human SU^rvices. 1996 
OPDOsttioo Studies: 

National Network to End Domestic Violence, Oomectic Violence Counts 

http://noedv.«r}i/rcxnureeVccn.viis/<>7-cenMiM-doincstic-vii»lencc-cotttit‘V232-ccfiMus200K.htmi 

Sumniiif)'; 

• The National Censusof Domestic Violence Services (Census) is an annual non irtvasivc, unduplicated count of 
adults and children who seek services from U.S. domestic violence shelter programs during 3 single 24>hour survey 
period. Conducted annually by NNEOV since 2006, this Census takes into account the dangerous nature of 
domestic violence by usir^ a survey designed to protect the confideniialiry and safety of victims. 

• T1u» is a coinmi&Niuucd report <p:iid for) i!ku dcnionsimtcs U>c bius gcncrtklcd by ^vomcn grou[M> ground ihc country. 
Upon cxamiiiiiiionoftlic ruimbers ui ilic reports every num woman and child in iho Unilcd Slates based on lotnl 
populaiion iumu.nli/cd l«»s gone to a shcftcr inilic bsl 2 yc;irsnnd or received services. 

• Our ciuTcnt cfToris ure to expose how Federal fiunling is being used to promolc lie miss use of domestic violence 
sfyluics 10 circumvctJi duo process and equal protection of ptuiics of a dJvoroc. 

• A study of liic organii'alions ouiiincd in this report will reveal iltal some funding provided for abused persons is 
being used to Ic^by and promote llic miss use of domestic vidwicc statutes A miss u.sc of Fcdcrtd funding. 

Conclusion 

We want to thank everybody that has aided in the creation of this report This is art organic public document and we look 
for ir^Jut from .anybody. If you have infoirnation that should be added to the report send it to: mosouitofeporttSvahoo-com 
we tAflll try our best to add it. 

if you have found this report useful we have done our public service. We ask that you do your part every letter helps; 
every phone call helps remember the mosquito. Help build a swarm and take back foe American children and families. 

STOP CHILD ABUSE FOR PROFIT 
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Chairman Leahy, Senator Sessions and Members of the Committee. I am Bill Corr, 
the Deputy Secretary of the Department of Health and Human Services (HHS). 
Thank you for the opportunity to join with my colleague from the Department of 
Justice (DOJ) to testify about the joint DOJ-HHS Task Force on Health Care 
Fraud, and in particular, HEAT, one of the Administration’s signature initiatives. 
The Health Care Fraud Prevention and Enforcement Action Team (HEAT) is a 
joint effort by HHS and DOJ to marshal our resources, expertise and authorities to 
prevent fraud and abuse in Medicare and Medicaid. The HEAT task force was 
established by Secretary Sebelius and Attorney General Holder on May 20, 2009. 

As a result of the priority given to combating health care fraud by President 
Obama, the government has been able to achieve a more rapid response to 
fraudulent sehemes and increase its recovery of more funds lost to fraud than in 
previous years. For example, HHS Office of Inspector General investigations have 
resulted in $4.0 billion in receivables for FY 2009, an increase from $3.2 billion in 
OIG investigative receivables in FY2008.' Strike force cases typically are indicted 
and litigated faster than traditional criminal health care fraud cases. 


^ OIG investigative receivables, include monies resulting from criminal and civil judgments, .settlements, forfeitures, 
and administrative recoveries. The number includes restitution, fines, penalties, forfeitures, and administrative 
recoveries. The figures are recorded at the time of judgment or settlement and do not represent the amount 
collected. 
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Since March 2007 strike force cases that included HHS agents have obtained 1 89 
convictions, 443 indictments, and total an estimated $227 million in expected 
recoveries.^ During this time, the Department of Justice also secured the largest 
health care fraud settlement in history against a pharmaceutical company for 
Medicare and Medicaid fraud and for violating the Food, Drug and Cosmetic Act. 
I refer to the $2.3 billion settlement with Pfizer to resolve criminal and civil 
liability arising from the illegal promotion of certain pharmaceutical products. 

We are identifying perpetrators of fraud, recovering the money they stole, and 
removing them from federal health programs providing health care coverage to 
elderly, low income, and disabled beneficiaries. In the process, we are using new 
methods of data analysis and intelligence gathering to detect patterns of criminal 
activity, including regions of the country where they are most prevalent, and the 
types of payments from Medicare and Medicaid that are most vulnerable to fraud. 
Using this new information, we are pursuing policy changes and developing 
innovative methods of preventing fraud. 


■ This conviction figure includes only those subjects who have been sentenced. There may be additional subjects 
who have pled guilty or been convicted at trial but have not yet been sentenced and are not reflected in this figure. 
Eixpected recoveries include payments that have been court-ordered or agreed to be paid upon sentencing, 
settlement, or seizure. 
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For example, as a result of the strike force prosecutions in Miami focusing on 
fraudulent claims for durable medical equipment (DME), the Centers for Medicare 
and Medicaid Services (CMS) detected the potential for fraud and initiated new 
efforts to prevent fraudulent claims. These prevention efforts, together with the 
deterrent effect of the strike force prosecutions, resulted in a 63 percent reduction 
in DME claims in South Florida during the first 12 months of the strike force 
(March 2007 to February 2008). This represents a decrease in claims of $1.75 
billion compared to the year before the intervention of the strike force. 

HHS has a multi-faceted role in the HEAT task force, involving three of our most 
important components: the Office of Inspector General (OIG), CMS and the Food 
and Drug Administration (FDA). The OIG provides essentia! support by analyzing 
data for patterns of fraud, conducting independent investigations, supporting 
federal prosecutions of providers who commit criminal and civil fraud and 
pursuing administrative remedies, including civil monetary penalties and program 
exclusions. In FY 2009 alone, OIG investigations resulted in $4 billion in 
receivables, 671 criminal actions, 394 civil actions, and 2556 exclusions. 

Since 2004, CMS has had field offices in high fraud areas of the country such as 
Miami, New York City and Los Angeles, providing an “on-the-ground” presence 
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to fighting fraud in the Medicare program. In addition to conducting its own data 
analysis to identify fraud trends, CMS provides significant data and analytical 
support to OIG and DOJ investigators and refers potential fraud cases for 
investigation to law enforcement entities. 

FDA supports investigations of Food, Drug and Cosmetic Act violations and false 
claims act cases involving the illegal use of medicines for unapproved promotion. 
The aforementioned case against Pfizer involved significant support from FDA. 

Fraud and abuse is not limited to federal health insurance programs. Health care 
fraud is a national problem that requires collaboration among public and private 
health entities. While there is no hard number for the costs of health care fraud, the 
National Health Care Anti-Fraud Association estimates that approximately 3 
percent of total health care expenditures, or $60 billion, is lost to fraud by both the 
private and public sectors each year. Criminals who commit health care fraud are 
becoming more sophisticated and are often organized crime enterprises. They are 
preying on both providers and beneficiaries by illegally obtaining their provider or 
enrollment information and using it to submit fraudulent billings to Medicare and 
Medicaid. They are sullying the reputation of the overwhelming majority of 
providers, who are not only honest, but are providing essential health care to 
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Medicare and Medicaid beneficiaries. Strike forces are aggressively pursuing these 
criminal organizations and individuals. 

The best efforts of the public and private sectors will be required to substantially 
reduce health care fraud. Therefore, one of the initiatives being considered by the 
HEAT task force is a national summit on health care fraud that would include 
participants from every affected group, including private insurers, beneficiaries, 
law enforcement and providers. A summit of this nature will bring fresh ideas and 
collaborations that we believe will result in more effective methods of preventing 
and detecting fraud. Collaboration and innovation are essential in the fight against 
fraud. They are the key factors in the success of HEAT. The collaboration between 
HHS and DOJ is rooted in the Health Insurance Portability and Accountability Act 
of 1996 (HIPAA), which established a joint Health Care Fraud and Abuse Control 
(HCFAC) Program. HCFAC activities are supported by a dedicated funding stream 
within the Hospital Insurance Trust Funds as well as annual discretionary 
appropriations. 

Since its inception, HCFAC has resulted in the return of $13.1 billion to the 
Medicare Trust Fund. The investigative and prosecutorial activities performed by 
OIG and DOJ with HCFAC resources have a return on investment averaging over 
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S6 for each $1 spent from 2006 to 2008. In fact, their work yielded a nearly $8 to 
$1 return in FY 2008 alone, as shown in the FY 2008 FICFAC Annual Report 
which was published on-line just last week. The cost avoidance activities 
performed by the Medicare Integrity Program under HCFAC, such as prepayment 
edits and claims audits, have a return on investment averaging $14 for each SI 
spent over the last three years. 

Experts agree that the most effective way to eliminate fraud is to stop it before it 
ever starts. Some of the most important work of the HEAT task force and its 
partners is focused on enhancing the fraud prevention programs in Medicare and 
Medicaid. 

The Administration is making program integrity and fiscal oversight a high priority 
at CMS. We will build on existing prevention activities at CMS, such as 
enrollment and claims review processes, to detect and prevent fraud and abuse. We 
will provide more rigorous screening of new provider applications and greater 
scmtiny of existing providers. Our goal is to ensure that Medicare and Medicaid 
are not easy targets for unscrupulous individuals and criminal elements whose 
intent is to perpetrate fraud. 
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CMS is currently in the final stages of building an integrated data repository (IDR) 
which will for the first time in Medicare’s history bring all Medicare claims data 
together in one centralized data repository. Using the IDR, CMS will go beyond 
the current practices of application and claims review by using sophisticated new 
technology to identify aberrations in claims data, such as unusual, clinically 
inconsistent, or high volume billings. This will allow CMS to go beyond the 
current standard of reviewing just the paperwork. For example, using the CMS 
field offices and benefit integrity contractors, CMS conducts additional inspections 
of providers, interviews beneficiaries and visits physicians to ensure that services 
are being provided in accordance with Medicare laws and regulations. The IDR 
will enhance these existing program integrity activities. 

The President has made increased HCFAC funding a strong priority by requesting 
$311 million in total discretionary resources in his FY 2010 Budget Request. This 
request represents a $113 million increase over the $198 million in new 
discretionary funding Congress provided for HCFAC in the Omnibus 
Appropriations Act of 2009. As indicated in our budget request, we will use this 
funding to strengthen HHS and DOJ efforts to combat health care fraud and abuse, 
predominantly in the Part D drug benefits program. Medicare Advantage, and the 
Medicaid program. In addition, this funding will be used to improve real-time data 
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analysis between HHS and DOJ, as well as increase our on-the -ground field 
presence across the country to more quickly detect and investigate fraud and abuse. 

A complement to HCFAC is the Medicaid Integrity Program (MIP) created by the 
Deficit Reduction Act of 2005 (DRA). The Deficit Reduction Act provided 
dedicated federal funding to enhance Medicaid integrity efforts through four 
defined activities: 1) the review of provider actions; 2) the auditing of claims; 3) 
the identification of overpayments; and 4) the education of providers, managed 
care entities, beneficiaries, and others on payment integrity and healthcare quality. 

CMS has completed the process of awarding Medicaid Integrity review and audit 
contracts, which now cover the entire country. Over 600 provider audits are now 
underway. In addition, we have identified over $120 million of potential 
overpayments through data analysis and mining for five states. The states involved 
are now verifying these findings. We continue to identify further potential 
overpayments and errors through our national program of algorithm development 
and testing. 

The Deficit Reduction Act also supports the national expansion of the Medicare- 
Medicaid (Medi-Medi) Data Match Pilot Program. Matching Medicare and 
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Medicaid claims data to find patterns of fraud, previously undetectable to the 
programs individually, has provided State and Federal law enforcement and 
program integrity units with dramatic insights into the overall practices of 
providers who are exploiting both programs. In FY 2008, 30 Medi-Medi cases 
were referred to law enforcement, over $27 million in overpayments were referred 
for collection, and $7 million in improper payments were caught before erroneous 
payments were made. 

We recognize that preventing health care fraud and abuse will require relentless 
effort and constant dedication to protect Medicare and Medicaid. Through the 
joint task force, DOJ and HHS are training lawyers to have the necessary skills to 
prosecute health care fraud, and training FBI and OIG agents and local law 
enforcement personnel on methods of investigation. We are investing in data 
analysts, to identify patterns of fraud so that we can target our efforts for maximum 
effectiveness. 

Additional training is being provided directly to state governments by the Medicaid 
Integrity Institute (Mil), which was established in September 2006 to provide 
quality education on program integrity to State Medicaid employees free of cost. 
Through an interagency agreement with the National Advocacy Center of the DOJ 
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Office of Legal Education, CMS supports training in all aspects of program 
integrity. Since February of 2007, more than 1,300 State employees have been 
trained at the MIL 

In addition to the Mil, CMS conducts comprehensive management reviews of each 
State’s Medicaid program integrity procedures and processes on a triennial basis. 
Through these reviews, CMS assesses the effectiveness of State program integrity 
efforts and determines whether a State’s policies and procedures comply with 
Federal regulations. CMS also uses the reviews to identify and disseminate 
effective practices. 

The most common performance problems cited in these reviews include: the 
failure to collect required ownership, control, and criminal conviction disclosures; 
the failure to require disclosure of business transaction information; and the failure 
to report adverse actions on providers to the HHS’ Office of Inspector General 
(OIG). The most common vulnerabilities, which can place State program integrity 
at greater risk than performance violations include; inadequate protections in the 
provider enrollment process; lack of exclusion checking after initial enrollment; 
undocumented program integrity procedures; failure to disenroll inactive 
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providers; inadequate oversight of Medicaid managed care organizations; and 
ineffective relationships with State Medicaid Fraud Control Units (MFCU). 

The States have responded positively to the reviews, indicating that they will 
implement corrective actions in response to the findings identified in the reviews. 
CMS has posted an annual summary of effective practices, findings, and 
vulnerabilities on its website.^ CMS has also identified States with effective 
practices by name so State Medicaid agencies may consult each other and 
collaborate on what may work in their State. 

Home medical equipment — Durable Medical Equipment, Prosthetics, Orthotics, 
and Supplies (DMEPOS or “DME”) — is an industry that has historically high risk 
for fraud. In South Florida and Los Angeles, where Medicare billing is 
disproportionately high, the number of DME suppliers spiked by increasing nearly 
20 percent between 2005 and 2007. 

This is an example where our efforts have culminated in a successful approach to 
addressing fraud in federal health programs. As I briefly mentioned earlier, we are 
employing new methods of analysis by personnel trained to use claims data to 

http:/ 'www.ciTis.hhs. eov'f‘raud.A h i i scfbrPro fs. D ownloiids.-'2()08Dircvic\vanniia}sLiminarvrcDort. pdf 
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identify fraud, using investigators trained in health care fraud, working with DOJ 
prosecutors, and implementing new prevention techniques. 

We are putting criminals who fraudulently billed Medicare for equipment like 
wheelchairs behind bars, while at the same time ensuring our beneficiaries get the 
right services and the ones they pay for. We are vigilant when we see spikes in 
DME claims. We are screening DME providers and keeping bad actors out of the 
Medicare program. As a result, we are seeing substantial drops in DME claims in 
high-risk pockets of the country. 

One important tool to help fight DME fraud is competitive bidding for suppliers, 
first authorized by the Medicare Prescription Drug, Improvement, and 
Modernization Act of 2003. Bidding began for DME suppliers recently and we 
anticipate the competitive bidding program to be implemented in Round 1 for 
suppliers in nine areas of the country by January 1, 201 1 . 

In conjunction with the move to competitive bidding, effective in early October 
2009, most DME suppliers participating in the Medicare program were required to 
have both a surety bond and accreditation from a deemed accrediting organization. 
Most non-physician suppliers of durable medical equipment are required to obtain 
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a $50,000 or higher surety bond, thus deterring illegitimate suppliers from 
enrolling in Medicare. The combination of the surety bond and accreditation 
requirements is an important step to ensure that CMS is only doing business with 
legitimate and high quality partners and will allow CMS to expel fraudulent 
suppliers from the program and keep them out. 

The new accreditation requirements include onsite visits, detailed reviews of staff 
credentials, business records, insurance and license requirements, and other 
information necessary to ascertain that the supplier is a valid business entity that 
meets Medicare requirements. The combined impact of these two policies is 
expected to decrease significantly the number of unscrupulous DME suppliers 
participating in the Medicare program, even before competitive bidding is 
launched. 

Until DME competitive bidding is fully operational, CMS is focusing on Medicare 
fraud in seven high-risk areas across the country. This “stop-gap program” 
increases pre-payment reviews of medical equipment suppliers and will also single 
out the highest-billed claims — continuous positive airway pressure (CPAP) 
devices, oxygen equipment, glucose monitors and test strips, and power 
wheelchairs — ^which are the most lucrative items for suppliers and thus, at the 
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greatest risk of fraud. The program adds background checks on new suppliers and 
increases scrutiny of claims submitted by the highest ordering physicians and the 
highest utilizing beneficiaries. 

We are supporting our efforts against fraud and abuse by adding staff in high fraud 
risk areas of the country. CMS has opened program integrity field offices in Los 
Angeles, Miami and New York to coordinate our fraud and abuse efforts at the 
local level. They conduct data analysis to proactively identify targets, connect the 
dots among various contractors and agencies to identify local, field level issues and 
vulnerabilities with national or regional impact and to serve as CMS’ “eyes & 
ears” in the field. They implement administrative actions such as suspensions, 
auto-denial edits, deactivations, and revocations. 

In our Miami field office, CMS has worked with law enforcement to address a 
Medicare drug infusion scam that involves sham clinics recruiting HIV/AIDS 
patients, paying them kickbacks and then billing Medicare for astronomical 
amounts of infusion services. To curb these fraudulent practices, CMS pursued 
front-end prevention strategies including more vigorous claims review and editing. 
Simultaneously, on the back-end, law enforcement is prosecuting cases. To date 
these efforts have resulted in more than $1.8 billion dollars in Medicare savings 
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based on cumulative efforts by CMS, OIG, DOJ in South Florida to address 
infusion therapy fraud, and in 20 criminal cases being made against 42 defendants. 
Overall field office efforts for the three offices, excluding the infusion scam, have 
resulted in combined savings of billions of dollars. 

Our work in Florida includes a new pilot program initiated in August, 2008, to test 
the effectiveness of sending out monthly, rather than quarterly Explanation of 
Benefits (EOBs) to beneficiaries and providing them with a regional fraud hotline 
to call in order to report problems identified while reviewing those EOBs. To date 
the Florida hotline alone has received more than 5,200 calls, and 840 of those calls 
have led to open investigations. In addition, the following actions have been taken; 
o Eight providers have been suspended from the Medicare program; 
o Nineteen providers have been placed on prepayment edits; 
o Seven provider numbers have been revoked from Medicare; and 
o Over $6.3 million in overpayments have been requested. 

We will remain steadfast in our efforts and continue to find new ways to fight 
fraud, waste, and abuse. In addition to the programs 1 have described in my 
testimony, CMS has just completed two promising demonstrations involving 
strengthening initial provider and supplier enrollment and revalidation of 
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enrollment to prevent unscrupulous DME and HHA providers from entering the 
program. The demonstrations also incorporated criminal background checks of 
providers, owners and managing employees into the provider enrollment process. 
Additionally, CMS has completed a third demonstration that waived authorities 
related to the payment of claims for infusion therapy. 

Preliminary reporting has shown proven results. Over 1,139 suppliers’ billing 
privileges have been revoked as of January 2009 and total reimbursement to the 
L.A. demonstration suppliers has decreased significantly. Other demonstration 
results indicate that thirty-seven HHAs’ provider numbers have been revoked. 
These providers had received approximately $6.1 million in Medicare payments in 
CY 2007." 

Results of the infusion therapy demonstration include 24 referrals to law 
enforcement, 138 provider deactivations/revocations and $254 million in savings 
based on edits that resulted in claims denials between November 2007 and January 
2009, with a cumulative savings and costs avoided totaling $327.6 million. 


Both DME and 1 IHA demonstration figures are based on internal communications with CMS contractor. National 
Supplier Clearinghouse, 
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The health reform bills moving through Congress all include substantial new 
requirements and authorities to aid in our efforts to reduce fraud. The bills include 
provisions such as: (1) Requiring the Secretary of Health and Human Services to 
institute an enhanced screening process for all providers and suppliers before 
granting Medicare billing privileges, which can include criminal background 
checks and licensure checks; (2) Requiring providers and suppliers to implement 
compliance programs as a condition of enrolling in Medicare and Medicaid; and 
(3) Establishing new penalties for submitting false data on applications, false 
claims for payment, or for obstructing audit investigations related to Medicare and 
Medicaid. 

I have described a reinvigorated and focused Federal Government that is taking 
measured steps to prevent health care fraud. .In summary, we are adding 
resources to existing programs and evaluating funding needs for the future; 
coordinating efforts across the government, led by the joint DOJ-HHS HEAT task 
force, with great initial success; building new prevention programs to stop fraud 
before it happens; and using new analytical techniques to identify and then strike 
against individuals and criminal organizations who have targeted Medicare and 
Medicaid. With the continued support of the President, this Committee and the 
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entire Congress, and joining forces with the private sector, we will continue our 
success and ultimately prevail in the war against health care fraud. 
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Statement of 


The Honorable Patrick Leahy 

United States Senator 
Vermont 
October 28, 2009 


Statement Of Senator Patrick Leahy, 

Chairman, Senate Judiciary Committee, 

On "Effective Strategies For Preventing Health Care Fraud" 

October 28, 2009 

Today, the Committee refocuses on the problem of health care fraud. We are now engaged in a 
great national debate about health care reform. Whether you support the public option as 1 do, or 
oppose the legislative effort as so many Republicans have lined up to do in order to deal the 
President a political blow, I would hope that one thing on which we all can agree is that health 
care fraud is an enormous problem, and something that cannot be tolerated. Whether it is Federal 
dollars or private dollars, fraud is draining billions and billions away from providing effective 
health care. Wo must work together to ensure that we have tough and effective measures in place 
to prevent health care fraud and provide accountability. 

1 am pleased that we have with us today Deputy Secretary Bill Corr from the Department of 
Health and Human Services, and Assistant Attorney General Tony West from the Department of 
Justice. Both are distinguished public servants, and both are heavily engaged in the 
Government's efforts to combat health care fraud. Health care fraud is wrong. It is insidious. It 
not only pushes up our health care costs and wastes taxpayer money, but also puts lives in 
danger. 

The Health and Human Services Department and the Justice Department have been working hard 
and more closely together than ever before to address this problem. I look forward to hearing 
today about those efforts and the progress they are making. 

For more than three decades, I have fought in Congress to combat fraud and protect taxpayers’ 
dollars. This spring, 1 introduced with Senator Grassley and Senator Kaufman the Fraud 
Enforcement and Recovery Act, the mo.st significant anti-fraud legislation in more than a decade. 
When that legislation was enacted, it provided law enforcement with new tools to detect and 
prosecute financial and mortgage fraud. Now, as health care reform moves through the Senate, I 
want to make sure we do all we can to tackle the fraud that could undermine efforts to reduce the 
skyrocketing cost of health care. 

The scale of health care fraud in America today is staggering. According to conservative 
estimates, about three percent of the funds spent on health care are lost to fraud - more than $60 


VerDate Nov 24 2008 


10:09 Jan 13, 2011 


Jkt 0631 93 PO 00000 Frm 001 04 


Fmt 6633 Sfmt 6633 


S;\GPO\HEARINGS\63186.TXT SJUD1 


PsN: CMORC 



101 


billion dollars a year. In the Medicare program alone, the Government Accountability Office 
estimates that more than $ 10 billon dollars was lost to fraud just last year. 

Of course, there are specific incidents that illustrate the problem even more clearly than these 
astronomical numbers. In April, Quest Diagnostics Inc. settled a $.100 million lawsuit filed by 
California businessman and biochemist, Thomas Cantor. Quest continued to sell a certain kind of 
medical test kit from 2000 to 2006, despite complaints of inaccurate results. These tests put the 
health of hundreds of thousands of dialysis patients at risk. The settlement covers claims that the 
had tests led to unnecessary surgeries and overtreatment which risked causing deadly diseases. 

Just last month, the Department of Justice settled a case against Pfizer for $2.3 billion, including 
more than $ 1 billion in recovered losses - the largest health care fraud settlement in the 
Department's history. Pfizer had promoted drugs for uses and at dosages that the Food and Drug 
Administration specifically declined to approve for safety reasons. Pfizer not only defrauded 
American taxpayers; it placed millions of Americans at risk for serious health problems 
including heart attack, stroke and pulmonary embolism. 

That case was also exposed by a whistleblower, and several whistleblowers who have come 
forward to expose outrageous instances of fraud are here today. Bruce Boice, a former sales 
representative for the pharmaceutical company Cephalon, blew the whistle at great cost to his 
career and livelihood on a similar scheme of marketing drugs for purposes for which they were 
not approved. He helped the Government recover $425 million. Chuck Bates and Craig Patrick, 
two former employees of the medical device company Kyphon, are also here today. They blew 
the whistle on a practice aimed at inflating the bills sent to Medicare for a surgical procedure, 
and helped the Government recover $86 million. 

To stop the drain on our health care system caused by these types of fraud, we must make anti- 
fraud enforcement stronger and more effective. Much has been done to improve enforcement 
since the late 1990s, but we can and must go further. 

Much attention has been devoted to fraud in the Medicare and Medicaid programs. This fraud is 
significant, it undermines taxpayers, doctors and patients, and we must do everything we can to 
stop it. 1 hope today we will hear that real progress is being made in that area. But it is important 
to remember that health care fraud does not occur solely in the public sector. Private health 
insurers also see billions of dollars in fraud. That fraud is often harder for the Government to 
track. Private companies have less incentive to report it, but it is a grave problem that we need to 
address. 

The Finance Committee and the HELP Committee both worked hard to develop health care 
reform legislation. I worked with leaders from both Committees on fraud provisions, and I have 
encouraged both Committees to include the strongest possible anti-fraud measures. 1 am gratified 
that their legislative proposals incorporate important provisions focused on fraud, waste, and 
abuse. 

I am glad that pending legislation would expand the Health Care Fraud and Abuse Control 
program, which funds our Federal anti-fraud efforts. This program has been a great success over 
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the years, but it needs additional investigators and prosecutors to continue to tight health care 
fraud effectively. Since its creation in 1996, the program has recovered and restored to the 
Medicare Trust Fund more than $1 ! billion dollars lost to fraud. According to the Justice 
Department, every dollar spent on health care fraud enforcement returns four dollars to the U.S. 
Treasury. Estimates by independent, non-government entities suggest that the return is even 
greater. Investing more money in health care fraud enforcement is good policy and good 
economics. 

I am also glad that pending legislation includes provisions allowing for more access by law 
enforcement to essential information. The fight against health care fraud requires Federal 
investigators to have appropriate access to the data and information needed to root out fraud. 

I am heartened by the significant and impressive steps the administration has already taken to 
step up health care fraud prevention and enforcement, and I am also pleased with the real 
progress represented by the anti-fraud provisions of the Finance and HELP Committee bills. I 
was glad to contribute to those efforts. But 1 believe that we must do everything we can to ensure 
that those responsible for rooting out health care fraud have the tools they need. That is why 1 
have been working closely with Senators Kaufinan and Specter, and others, to develop important 
additional anti-fraud measures. We will be introducing a bill soon that we hope will add to the 
already impressive anti-fraud efforts we are seeing this year. 

We all agree that reducing the cost of health care for American citizens is a critical goal of health 
care reform. I hope we can reach a consensus that slopping health care fraud and the many 
billions of dollars it drains from the system each year is a vital part of that effort. I look forward 
to hearing about the efforts of the Justice Department and Health and Human Services to more 
effectively combat fraud. We in Congress can do our part to ensure that, when we pass a health 
care reform bill, it includes all the tools and resources needed to crack down on the scourge of 
health care fraud. 

##### 
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Quest Diagnostics Incorporated 

3 Giialda Farms 
Madison, N} 07940 
073.520.2700 

wwv/.questdiagnostics.com 



Qufs! 

Diagnostics 


November 30, 2009 


The Honorable Patrick J, Leahy 
Chairman, Committee on the Judiciary 
United States Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Senator Leahy: 

1 am writing to correct several incorrect or misleading comments concerning Quest 
Diagnostics made at a Senate Judiciary Committee hearing on October 28, 2009. The 
comments in dispute are found in two written statements submitted to the Committee; 

• “In April, Quest Diagnostics, Inc. settled a $300 million lawsuit filed by California 
businessman and biochemist, Thomas Cantor. Quest continued to sell a certain kind 
of medical test kit from 2000 to 2006, despite complaints of inaccurate results. 
These tests put the health of hundreds of thousands of dialysis patients at risk. The 
settlement covers claims that the bad tests led to unnecessary surgeries and 
overtreatment which risked causing deadly diseases.” (Statement of Senator Patrick 
Leahy). 

• “In the Eastern District of New York, Quest Diagnostics Incorporated (“Quest”) 
and its subsidiary, Nichols Institute Diagnostics (“NID”), entered into a global 
settlement with the United States to resolve criminal and civil claims concerning 
various types of diagnostic test kits that the company manufactured, marketed and 
sold to laboratories throughout the country that allegedly provided inaccurate and 
unreliable results. The global resolution of $302 million was one of the largest 
recoveries ever in a case involving a medical device.” (Statement of Tony West, 
Assistant Attorney General). 

In fairness, and for the sake of accuracy, it is important to correct the record. With regard 
to the first statement, we have the following clarifications: 

• There was no finding of patient harm and we do not believe that any patients were 
harmed. Nor was there any finding that the health of any dialysis patients, let alone 
“hundreds of thousands” of patients, was at risk. 
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• There was no finding that the products of Nichols Institute Diagnostics “led to 
unnecessary surgeries and overtreatment which risked causing deadly disease.” 

• The products referred to in the statement were manufactured and sold by a 
subsidiary of Quest Diagnostics Incorporated known as Nichols Institute 
Diagnostics and not by Quest Diagnostics itself 

With regard to the statement of Tony West, the use of “the company” implies that Quest 
Diagnostics manufactured, marketed, and sold the products, when in fact the company 
that made, marketed, and sold the products was actually Nichols Institute Diagnostics. 

When Quest Diagnostics became aware of the issues regarding Nichols Institute 
Diagnostics, it diligently sought to ensure the quality of NID’s products. It should also be 
noted that NED voluntarily withdrew several of the products from the market during its 
internal investigation. Quest Diagnostics ultimately voluntarily closed the subsidiary and 
fully cooperated with all federal agencies involved in a sincere effort to resolve all of the 
allegations. 

We ask that you make this letter part of the record of your hearing to reflect our position 
with regard to the comments noted above. 


RespeCtfuIJy,submitted, 



Charles J. ^verraan 

Director, Government Affairs and Regulatory Policy 
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TONY WEST 

ASSISTANT ATTORNEY GENERAL 
Before the U.S. Senate Committee on the Judiciary - October 28, 2009 


INTRODUCTION 


Chairman Leahy, Senator Sessions, and Members of the Committee, thank you for 
inviting me here today to testify on the Department of Justice’s efforts in fighting and deterring 
health care fraud. Under the leadership of the Attorney General, Deputy Attorney General David 
Ogden is supervising the Department’s day-to-day efforts to marshal our resources in combating 
health care fraud, recovering Medicare funds stolen through fraud and abuse, and coordinating 
with the Department of Health and Human Services. Deputy Attorney General Ogden very 
much wanted to be here today but was unable to attend because of a prior commitment. He 
asked me to relay the important work that the Department of Justice, in close coordination with 
the Department of Health and Human Services and our other law enforcement partners, is doing 
to deter, detect and defend against health care fraud and express how important this issue is to 
him and the Attorney General. 

We have a duty to the taxpayers. Every year, hundreds of billions of dollars are spent to 
provide health security for American seniors, children, and the disabled. While most medical or 
pharmaceutical providers are doing the right thing, when Medicare or Medicaid fraud occurs, it 
costs the American taxpayer real dollars. Every year, billions of dollars are lost to Medicare and 
Medicaid fraud. 

It is those wrongdoers who we must stop. Those billions represent health care dollars 
that could be spent on services for Medicare and Medicaid beneficiaries - on seniors, children 
and families in need - but instead are wasted on fraud and abuse. This is unacceptable. We have 
a duty to our citizens who receive treatment paid for by the Medicare, Medicaid, and other 
government programs to see to it that their care meets acceptable medical standards. We know 
that when Medicare and Medicaid fraud occurs, it can corrupt the medical decisions health care 
providers make with respect to their patients and thereby put the public health at risk. For these 
reasons, the Department of Justice, through its Civil, Criminal, and Civil Rights divisions, along 
with U.S. Attorneys’ Offices and the FBI - the entities responsible for enforcing laws against all 
forms of health care fraud - has prioritized much of our enforcement efforts on protecting the 
integrity of health care that is provided to patients. 

FIGHTING HEALTH CARE FRAUD IS A PRIORITY 
OF THE DEPARTMENT OF JUSTICE 


Federal and state spending on Medicare and Medicaid exceeds $800 billion per year. 
While there is no official federal estimate of the level of fraud in Medicare, Medicaid, or the 
healthcare sector more generally, external estimates project the amount at three to ten percent of 
total spending. The Department of Justice, in coordination with the Department of Health and 
Human Services, and other federal and state law enforcement agencies, recognizes both the 
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urgency in the need to recover those funds and the need to ensure that such fraud does not 
reoccur. 

Because coordination across agencies is an integral part of preventing and prosecuting 
health care fraud. Secretary Sebelius and Attorney General Holder together have pledged to fight 
waste, fraud and abuse in Medicare and Medicaid and in May 2009 announced the creation of 
the Health Care Fraud Prevention and Enforcement Action Team (HEAT). With the creation of 
the HEAT team, fighting Medicare and Medicaid fraud became a Cabinet-level priority for both 
DOJ and HHS. 

The HEAT initiative, which is supervised by Deputy Attorney General David Ogden and 
the Deputy Secretary of the Department of Health and Human Services William Corr, has had 
some remarkable successes thus far. We have already expanded the Medicare Fraud Strike 
Force to Houston and Detroit, bringing the total number of cities and or regions where the Strike 
Force is operating to four: South Florida, Los Angeles, Detroit and Houston. These expanded 
efforts have already shown results. On June 24, 2009, the Criminal Division and United States 
Attorney ’ s Office for the Eastern District of Michigan announced seven indictments charging 53 
people in schemes involving physical, occupational, and infusion therapy to defraud Medicare of 
more than S50 million in the Detroit metropolitan area. Since the Detroit announcement, the 
Criminal Division and United States Attorneys’ Offices in Houston and Los Angeles have 
conducted two additional arrest takedowns indicting another 52 defendants for allegedly 
submitting $42 million in fraudulent billings to the Medicare program. 

We are actively analyzing Medicare data in unprecedented coordination between our two 
agencies, and in as real-time as possible, to identify fraud “hot spots” and expand strike force 
operations to those areas where there is the most need. We have enhanced training programs on 
enforcement measures for prosecutors and investigators, and we have increased compliance 
training for providers to prevent honest mistakes and help stop potential fraud before it happens. 
Because health care fraud drives up the cost of health care for all of us, we also are actively 
engaged in efforts to educate the public about ways they can assist us to detect, prevent and 
prosecute fraud. HEAT’s website - www.stopmedicarefraud.gov - is an easy way for 
beneficiaries to report suspected fraud to the HEAT task force. 

The HEAT initiative also has focused on misconduct by pharmaceutical companies and 
device manufacturers. Last month, Pfizer Inc. and its subsidiary Pharmacia & Upjohn Company 
Inc, agreed to pay $2.3 billion to resolve criminal and civil liability arising from the illegal 
promotion of certain pharmaceutical products. This is the largest health care fraud settlement in 
the history of the Department of Justice, the largest criminal fine of any kind imposed in the 
U.S., and the largest ever civil fraud settlement against a pharmaceutical company. 

While the HEAT Initiative is new, the collaborative efforts between the Department of 
Justice and the Department of Health and Human Services are not. In 1997, Congress 
established the Health Care Fraud and Abuse Control (HCFAC) Program under the joint 
direction of the Attorney General and the Department of Health and Human Services, acting 
through HHS’s Inspector General, to coordinate federal, state and local law enforcement 
activities with respect to health care fraud and abuse. 
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Since the inception of the program, our Departments have returned more than $15 billion 
to the federal government, of which $13.1 billion went back to the Medicare Trust Funds. These 
efforts have resulted in more than 5600 criminal convictions for health care fraud offenses. With 
$13.1 billion returned to the Medicare Trust Funds, the average return on investment to the Trust 
Fund for funding provided by the 1996 law that created the program, HIPAA, to law 
enforcement agencies is $4.02 per dollar spent. 

During fiscal year 2008, the Department of Justice’s vigorous efforts to combat health 
care fraud accounted for $1.12 billion in civil settlements and judgments. During that same time 
period, the Department opened 849 new civil health care fraud matters and filed complaints or 
intervened in 226 civil health care fraud matters. Also, during that time period, federal 
prosecutors filed criminal charges in 502 health care fraud cases involving charges against 797 
defendants and obtained 588 convictions for health care fraud offenses. In addition, they opened 
957 new criminal health care fraud investigations involving 1641 defendants. Our monetary 
recoveries in fiscal year 2009 have already exceeded those of the previous year, and we appear 
on track to soon report over $1.6 billion in settlements and judgments in health care fraud 
matters. 

The litigating components of the Department of Justice, as well as the FBI, are actively 
engaged in investigating and litigating a wide range of civil and criminal health care fraud cases, 
and we work closely with the Department of Health and Human Services and other federal and 
state agencies. 


CIVIL DIVISION’S HEALTH CARE FRAUD EFFORTS 


The primary enforcement tool possessed by the Department of Justice to pursue civil 
remedies in health care fraud matters is the False Claims Act (FCA), 31 U.S.C. §§ 3729-3733. 
The Department of Justice worked closely with Congress on the recently enacted Fraud 
Enforcement and Recovery Act (FERA) to amend the FCA to strengthen the government’s 
ability to combat fraud. In addition to the Department of Justice being able to go after false 
claims directly, lawsuits are often brought by private plaintiffs, known as “relators,” under the 
qui tarn provisions of the FCA. The qui tarn provisions allow private citizens to sue, on the 
government's behalf, companies and others that defraud the government, The government then 
can intervene in appropriate cases to pursue the litigation and recovery against the defendant. 
Since the False Claims Act was substantially amended in 1986 and through FY 2008, the Civil 
Division, working with United States Attorneys, has recovered $21,6 billion on behalf of the 
various victim federal agencies. Of that amount, $14.3 billion was the result of fraud against 
federal health care programs - primarily the Medicare program. These totals do not include the 
significant recoveries in the fiscal year just ended. 

This calendar year, the Department settled a matter with Pfizer Inc. in which Pfizer 
agreed to pay $2.3 billion, the largest health care fraud settlement in the history of the 
Department of Justice, to resolve criminal and civil liability arising from illegal promotion of 
certain pharmaceutical products. Pfizer's subsidiary, Pharmacia & Upjohn Company Inc., pled 
guilty to a felony violation of the Food, Drug, and Cosmetic Act for its off-label promotion of 
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Bextra, an anti-inflammatory drug, with the intent to defraud or mislead, Pfizer promoted the 
sale of Bextra for several uses and dosages that the FDA specifically declined to approve due to 
safety concerns, Bextra was withdrawn from the market in 2005 after studies confirmed an 
increased cardiovascular risk in certain types of uses for which Pfizer had marketed the drug. 

The company was ordered to pay a criminal fine of $1,195 billion, the largest criminal fine ever 
imposed in the United States, Pharmacia & Upjohn was also ordered to forfeit $105 million, for 
a total criminal resolution of $1,3 billion. Further, Pfizer paid $1 billion to resolve allegations 
under the civil False Claims Act that the company illegally promoted four drugs - Bextra; 
Geodon, an anti-psychotic drug; Zyvox, an antibiotic; and Lyrica, an anti-epileptic drug - and 
caused false claims to be submitted to government health care programs for uses that were not 
medically accepted indications and therefore not covered by those programs. The civil 
settlement also resolved allegations that Pfizer paid kickbacks to health care providers to induce 
them to prescribe these, as well as other, drugs. The federal share of the civil settlement is 
$668,5 million and the state Medicaid share of the civil settlement is $33 1 .5 million. 

The Department completed another substantial settlement in January 2009 when Eli Lilly 
pled guilty to violating the Food, Drug, and Cosmetic Act for its illegal marketing of the anti- 
psychotic drug Zyprexa for uses that were not approved by the FDA, The global settlement 
totaled $1,415 billion and included a $5 15 million criminal fine, $100 million in forfeiture, and 
$800 million in civil recoveries to federal and state governments under the False Claims Act, 
And just last week, Mylan Pharmaceuticals, Inc. paid SI 1 8 million to resolve allegations that it 
had sold innovator drugs that were manufactured by other companies and had classified those 
drugs as non-innovator drugs for Medicaid rebate purposes. 

In addition to these matters, the Civil Division, as a part of our health care fraud 
enforcement efforts, investigates and pursues False Claims Act matters that are predicated on 
claims that doctors and others were paid kickbacks or other illegal remuneration to induce 
referrals of Medicare or Medicaid patients in violation of the Physician Self-Referral laws, 
commonly referred to as the “Stark” laws, the Anti-kickback Statute, and the civil monetary 
penalties statute. These statutes have been extremely important in protecting the integrity of our 
health care system and have proven useful in going after fraudsters. 

Another way the Civil Division fights health care fraud is through the criminal 
prosecutions by the Office of Consumer Litigation (OCL). OCL, under the statutory authority of 
the Federal Food, Drug and Cosmetic Act, investigates and prosecutes drug and device 
manufacturers and responsible individuals believed to be illegally promoting and distributing 
misbranded and adulterated drugs or devices. Unlawful conduct by pharmaceutical and device 
manufacturers subverts our healthcare system which relies on the sound medical judgment of 
practitioners, and puts patients at risk. OCL works with the United States Attorneys on these 
complex criminal matters in conjunction with law enforcement agencies like the Federal Bureau 
of Investigation, the Department of Health and Human Services Office of Inspector General and 
the Food and Drug Administration’s Office of Criminal Investigations, 

Finally, the Civil Division houses the Elder Justice and Nursing Home Initiative to 
coordinate and support law enforcement efforts to combat elder abuse, neglect and financial 
exploitation of this population. Too often, our most vulnerable citizens are the ones that are 
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taken advantage of, so special attention is needed to prevent and prosecute these crimes. Each 
year Medicare and Medicaid spend over $120 billion on long-term care services, including 
nursing homes. At the same time, research shows that 1 1 percent of our seniors report 
experiencing at least one form of abuse, neglect, or exploitation. The Department created the 
Elder Justice and Nursing Home Initiative to focus on preventing this abuse and protecting our 
seniors. The Initiative has invested significant dollars to study elder abuse risk factors so that we 
can develop systems to prevent abuse before it occurs. 

But when abuse and/or neglect does occur, the Elder Initiative coordinates the 
Department’s litigation against long-term care providers, including nursing homes that fail to 
provide the quality of care to which our Medicare and Medicaid beneficiaries are entitled. Over 
the years, the Department, through the Elder Initiative, has worked with the HHS Inspector 
Genera) and his office to recover fraudulently received money from long-term care facilities and 
to force these nursing homes to improve the care they provide to their residents. 

The Department recognizes that the face of health care fraud is ever-changing and that it 
is therefore critical for law enforcement to be properly trained to identify, investigate, and 
prosecute the fraud. To accomplish this, the Department provides substantial training to its 
attorneys and agents and it includes all our law enforcement partners in those efforts. The Civil 
Division provides specific training and guidance in connection with pharmaceutical and device 
fraud matters. Given the nationwide scope of the defendants’ conduct, as well as the complex 
legal and factual issues raised in these cases, the Civil Division plays a critical role in 
coordinating extensive trainings for representatives of various federal and state enforcement and 
regulatory agencies. 

CRIMINAL DIVISION’S ENFORCEMENT EFFORTS IN FIGHTING FRAUD. WASTE 

AND ABUSE 


The Department of Justice’s efforts to fight health care fraud have succeeded in part 
because of strategic thinking about how to respond to this growing problem. The Medicare 
Fraud Strike Force (Strike Force) - launched in 2007 - is a recent example of the Department’s 
latest strategic thinking about how to further combat health care fraud. 

The Strike Force’s mission is to supplement the criminal health care fraud enforcement 
activities of the United States Attorneys’ Offices by targeting emerging or migrating schemes 
along with chronic fraud by criminals operating as health care providers or suppliers. The Strike 
Force is now operating in South Florida, Los Angeles, Detroit, and Houston, and is the perfect 
example of how federal, state, and local law enforcement working together can strike back 
against crime in our communities. The Strike Force analyzes Medicare data to identify hot spots 
of unexplained high-billing levels in concentrated areas. Teams of federal, state, and local 
investigators then work together to investigate fraudulent activity, and where appropriate, to 
bring criminal and civil cases against the most serious perpetrators. Our goal is to bring these 
cases as quickly and responsibly as possible once the fraud is identified to assure that viral fraud 
schemes do not spread between regions within our country. 
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The Criminal Division and the United States Attorney’s Office for the Southern District 
of Florida launched the Strike Force in Miami to target durable medical equipment (DME) and 
HIV infusion fraud in March 2007. In March 2008, the Criminal Division expanded the Strike 
Force to a second phase, partnering with the United States Attorney’s Office for the Central 
District of California and HHS to combat DME fraud in the Los Angeles metropolitan area. The 
Strike Force model for criminal health care fraud prosecutions has now become a permanent 
component of the United States Attorneys’ Office in both the Southern District of Florida and the 
Central District of California. 

We have already seen significant success since the Strike Force was expanded in May in 
connection with the HEAT initiative. In addition to the Detroit indictments described above that 
were announced in June, on July 29, the Department and United States Attorney’s Office for the 
Southern District of Texas announced 32 people were indicted in Houston for schemes to submit 
more than $16 million in false Medicare claims for durable medical equipment involving 
“arthritis kits,” power wheelchairs and enteral feeding supplies. According to the indictments, 
the defendants, which include physicians, company owners and executives, are charged with 
participating in a scheme to submit claims for products that were medically unnecessary and 
oftentimes, never provided. In some cases, indictments allege that beneficiaries were deceased at 
the time they allegedly received the items. 

On October 21, the Department and United States Attorney’s Office for the Centra! 
District of California announced indictments of another twenty defendants, most of them 
residing in the Los Angeles area, who are charged in seven cases for allegedly participating in 
Medicare fraud schemes that resulted in more than $26 million in fraudulent bills to the 
Medicare program. The charging documents outline criminal schemes involving the fraudulent 
ordering of power wheelchairs, orthotics (devices designed to assist with orthopedic problems) 
and hospital beds. 

Since its inception over two years ago through the end of fiscal year 2009, the Strike 
Forcehas: 

• filed 130 cases charging 313 defendants who collectively billed the Medicare program 

more than $690 million dollars; 

• taken 149 guilty pleas; 

• handled 15 jury trials resulting in convictions of 21 defendants. ' 

The Strike Force also has the potential to have a powerful deterrent effect. Strike Force 
operations in the Miami area contributed to estimated reductions of $1.75 billion in durable 
medical equipment (DME) claim submissions and $334 million in DME claims paid by 
Medicare over the 12 months following the Strike Force’s inception, compared to the preceding 
12-month period. 


These figures exclude rcceni health care fraud prosecutions initiated by the Southern District of Florida and Central 
District of California since the Strike Force model for criminal health care fraud prosecutions became a permanent 
component of each office. Tlie Department is working to develop a conprehcnsive Strike Force prosecution 
tracking system that will capture and track all DOJ Criminal Division initialed cases and USAO follow-on litigation 
under the auspices of the Strike Force and Health Care Prevention and Enforcement Action Team (HEAT) Initiative. 
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As the Attorney General stated, “The Department believes that a targeted civil and 
criminal enforcement strategy in key geographic locations will have a substantial impact on 
deterring fraud and abuse, protecting patients and the elderly from scams, and ensuring that 
taxpayer funds are simply not stolen.” 

The Strike Force is just one tool designed to fight the most aggressive criminal schemes. 
We maintain 93 United States Attorney’s Offices throughout the nation with criminal and civil 
prosecutors who work on health care fraud cases along with attorneys in the Department’s 
Criminal, Civil and Civil Rights Divisions, and are aided significantly by FBI field offices 
around the country. 


UNITED STATES ATTORINEYS’ ENFORCEMENT EFFORTS 


The 93 United Slates Attorney’s Offices are an integral part of our commitment to go 
after health care fraud wherever it occurs. Each district has a designated Criminal Health Care 
Fraud Coordinator and a Civil Health Care Fraud Coordinator. The U.S. Attorneys’ Offices play 
a major role in health care fraud enforcement by bringing affirmative civil cases with our 
colleagues in the Civil Division, and criminal cases to recover funds wrongfully taken from the 
Medicare Trust Fund and other taxpayer-funded health care systems as a result of fraud. Civil 
and criminal AUSAs litigate a wide variety of health care fraud matters including false billings 
by doctors and other providers of medical services, overcharges by hospitals, Medicaid fraud, 
kickbacks to induce referrals of Medicare or Medicaid patients, fraud by pharmaceutical 
companies, and failure of care allegations against nursing home owners. The USAOs have 
partnered with the Civil Division in the landmark Eli Lilly and Pfizer, Inc. global settlements 
resulting in multi-billion dollar recoveries detailed above. Other notable health care fraud 
successes of U.S. Attorneys’ Offices include: 

• In the Northern District of Illinois, ten people were charged and convicted with a health 
care fraud scheme that affected thousands of patients and victimized numerous health 
care plans. The defendants were paid approximately $2.6 million by insurers based on 
fraudulent claims. Nine of the defendants pled guilty. The one defendant, a doctor, who 
went to trial, was convicted. The leader of the scheme, John Froelich, who was a nurse, 
was sentenced to 9 years incarceration. 

• In the Eastern District of New York, Quest Diagnostics Incorporated (“Quest”) and its 
subsidiary, Nichols Institute Diagnostics (“NID”), entered into a global settlement with 
the United States to resolve criminal and civil claims concerning various types of 
diagnostic test kits that the company manufactured, marketed and sold to laboratories 
throughout the country that allegedly provided inaccurate and unreliable results. The 
global resolution of $302 million was one of the largest recoveries ever in a case 
involving a medical device. 

• In the Central District of California, a former anesthesiologist and pain management 
specialist pled guilty to criminal conspiracy and health care fraud for allowing his 
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Medicare provider numbers to be used to bill the Medicare program for fraudulent 
respiratory treatments. The defendant entered into a $2,1 million civil settlement in 
resolution of these allegations, and he is barred from participating in the Medicare 
program for 15 years. 

The U.S, Attorneys’ Offices are assisted in their efforts through Health Care Fraud and 
Abuse Control allocations (HCFAC). The funding supports attorneys, paralegals, auditors and 
investigators, as well as litigation of resource-intensive health care fraud cases. HCFAC funding 
is supplemented by Executive Office of U.S. Attorneys discretionary appropriations. IN FY 
2009, EOUSA allocated S36.2 million in discretionary funds to target health care fraud. In FY 
2008, it allocated $24.5 discretionary dollars to that effort. 

The Executive Office for United States Attorneys’ Office of Legal Education (OLE) also 
recognizes the importance of the continuing education of AUSAs and other DOJ attorneys, as 
well as paralegals, investigators, and auditors in the investigation and prosecution of health care 
fraud. In 2009, OLE offered a Health Care Fraud Seminar for AUSAs and DOJ attorneys, which 
was attended by over 100 attorneys, and offered an Affirmative Civil Enforcement Conference, 
which include health care fraud issues, for paralegals, auditors, and investigators, 

FBI’S HEALTH CARE FRAUD INVESTIGATIONS 


Health care fraud investigations are among the highest priority investigations within the 
FBI’s White Collar Crime Program, along with Public Cormption and Corporate Fraud. 

Through national initiatives focusing on Internet pharmacy, durable medical equipment, and 
infusion therapy fraud, the FBI is utilizing sophisticated investigative techniques — from 
undercover operations to wiretaps — not only to collect evidence for prosecution, but also to find 
and stop criminals before they take action. 

The FBI is actively pursuing health care fraud in every region. It has task forces and 
working groups to address health care fraud in every one of its 56 field offices, and it is shifting 
resources to regions where increased fraud trends are delected. FBI’s field office-level task 
forces and working groups are comprised of HHS-OIG, U.S. Attorneys’ Offices, state and local 
law enforcement agencies and, in many districts, private insurance company special investigative 
units and Medicare contractors that refer suspected fraud activity that is investigated jointly by 
the law enforcement agencies that are involved in the task force or working group. These task 
forces and working groups, which meet regularly, provide a structure to address the unique 
health care fraud in each region. 

The FBI’s Headquarters-based Health Care Fraud Program supports these field offices 
and serves as a veritable fusion center, sharing information on inter-region trends and providing 
training to include lessons learned and best practices. 

In the past few years, the number of pending FBI health care fraud investigations have 
steadily increased. In FY 2008, alone, FBI-led investigations resulted in over 800 indictments 
and informations, and nearly 700 convictions, for health care fraud in federal and state courts 
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coliectively. In FY 2009, the FBI recorded over 840 indictments and informations, and 5S5 
convictions for health care fraud. 

In late July, working in concert with our partners, the FBI arrested more than 30 suspects 
in a major Medicare anti-fraud operation that spanned the country. In New Y ork, Louisiana, 
Boston, and Houston, more than 200 agents worked on a $16 million fraud that ensnared several 
physicians. In short, the FBI and its partners are uniquely positioned to combat this particular 
crime problem every step of the way. 

CIVIL RIGHTS DIVISION’S WORK TO FIGHT FRAUD. WASTE AND ABUSE 

The Civil Rights Division plays a critical role in the Department’s protection of the 
nation’s health care system. The Special Litigation Section of the Civil Rights Division is the 
Department component responsible for the Civil Rights of Institutionalized Persons Act (CRIPA) 
and its role is to ensure that the civil rights of residents in public, state or locally-run, institutions 
(including facilities for persons with developmental disabilities or mental illness, and nursing 
homes) are fully protected. CRIPA authorizes the Department to seek injunctive relief to remedy 
a pattern or practice of violations of the Constitutional or federal statutory rights possessed by 
residents in such facilities. The review of conditions in facilities for persons who have mental 
illness, facilities for persons with developmental disabilities, and nursing homes comprises a 
significant portion of the program. 

The Americans with Disabilities Act requires that services be provided to residents of 
such facilities in the most integrated setting appropriate to their needs. It is through that prism 
that the Department’s Civil Rights Division evaluates residential placements in each of its 
investigations under CRIPA and seeks to eliminate the unjustified institutional isolation of 
persons with disabilities. The Department recognizes that unnecessary institutionalization is 
discrimination that diminishes individuals’ ability to lead full and independent lives and, as a 
result, our CRIPA enforcement activities have enabled thousands of unnecessarily 
institutionalized individuals to live safely in the community with adequate supports and services. 

As part of the Department’s Institutional Health Care Abuse and Neglect Initiative, the 
Civil Rights Division conducts reviews of conditions in health care facilities. In FY2009, it 
pursued 19 CRIPA investigations regarding conditions in 23 healthcare public facilities. Also in 
FY 2009, the Division addressed conditions and practices at 13 state facilities for persons with 
intellectual and developmental disabilities, eight state facilities for persons with mental illness, 
and three slate operated nursing homes. The Division entered five settlement agreements 
regarding these 24 facilities. The Division was unable to settle one case involving a facility for 
persons with developmental disabilities, and that case is currently in contested litigation. 

CRIPA investigations require cooperation of jurisdictions to allow investigators access to 
facilities under investigation or to produce requested documents. Absent this cooperation, it is 
difficult for the Department to gain sufficient information to make the requisite findings to 
initiate litigation. 


CONCLUSION: LOOKING FORWARD 
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We hope you will look at the Department’s successes thus far in combating waste, fraud 
and abuse and recognize the role we can continue to play, with the help of our federal and state 
government partners, in protecting both taxpayers’ funds and patient safety. As we have seen 
time and time again, the only way we can be truly effective in protecting the integrity of our 
public health programs is by combining the full panoply of our federal resources, our expertise, 
and our information across agency and jurisdictional lines. The Department of Justice looks 
forward to working with Congress as we continue to prevent, deter, and prosecute health care 
fraud. 
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